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PUBLISHEES’ ANNOUNCEMENT 


In this work an attempt is made to supply a consolidation 
or complete statement of the law of England as it exists 
at the present time. 

With this object in view the whole law has been under 
review and has been arranged under comprehensive titles ; 
the titles selected being those which it is thought would 
most probably be looked for. Under each title the whole 
living law relating to the subject dealt with is stated. 

The work is believed to be unique in aim and form. It 
is neither an encyclopaedia, a digest of cases, nor a dictionary. 
It rather takes the form of a series of treatises on every 
branch of the law by experts in each particular branch, but 
by means of cross-references each treatise is made to fit in 
with the others, and so, it is hoped, a complete and 
harmonious whole is produced. 

The aim throughout has been to present a full and 
complete statement of the law as it now exists in a practical 
and readily accessible form. Historical and theoretical 
matter has been excluded except so far as it is essential to 
the right understanding of the present law ; though in one 
or two instances, as, for example, in the description of the 
old forms of action, this principle has for special reasons 
been departed from (see p. 81 , note (Z)). 

Every endeavour has been made to avoid the same 
subject-matter being dealt with twice. To effectuate this. 
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whenever it is thought likely that a subject might be looked 
for under a title different from that under which it is placed, 
cross-references are added both at the end of the synopsis 
which precedes each title and in the notes. 

The authors have endeavoured in the text to state the 
law clearly and completely in concise and crisp language. 
All authorities, and, as a rule, the reasons for or illustra- 
tions of the statements in the text, are relegated to the 
notes. 

The work is not in form a code, but the possibility that 
at some future date it may be decided to codify the law or 
some branch of it not already codified has throughout been 
kept in view, and it is hoped that the future code-maker 
will find here the materials for his work arranged in a 
convenient order. 

The table of contents or synopsis at the commencement 
of each title shows how the subject is sub-divided and gives 
the reader a guide to the scope and contents of the title. 
At the end of the tables of contents are placed cross- 
references showing where all cognate subjects are dealt 
with. An analytical index is added at the end of each 
volume dealing with the contents of that volume. An 
index to the whole work will form the last volume, which 
will be published as soon as the rest of the work is 
completed. 

The text of each title h«,s been written expressly for this 
work by authors whose names appear at the commence- 
ment of each volume. The authors of each title are 
responsible for the statements contained in it, but the 
whole has passed under the supervision of Lord Halsbury 
and that of the managing editor and his staff, and in 
addition under that of the Bevising Editor of the branch 
of the law to which the title belongs. 
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Beferences are made to the statutory rules and orders 
relating to each subject, but merely administrative rules 
and orders are not generally set out. The cases cited are 
referred to by date, and one reference only is given, but 
the table of cases contains a full statement of all the 
contemporary reports in which each case is reported. 
All the reported cases and statutes affecting the subjects 
dealt with in each volume are cited down to the date of 
its publication. 

It is intended to publish from time to time supplementary 
volumes dealing with the statutes passed and cases decided 
after the publication of the original volumes. With a view 
to facilitate the references from these supplementary volumes 
and the citation of statements in the work, the text has 
been divided into numbered paragraphs. 

As the attention of the Editors is fully engaged in the 
preparation of the remaining volumes, it is particularly 
requested that all communications in connection with the 
work be addressed in the first instance to the Publishers, 
who will welcome any suggestions or criticisms and be 
responsible for their early consideration by the Editors. 


Odober lltA, 1U07. 
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Part III. Practice of the Supreme Court — continued. 
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For Crimes ivithin the Admiralty Juris- 
diction See title 

Discovery, Inspection^ and Interroga- 
tories, generally - - - - ,, 

Marine Insurance - - - - ,, 

Practice and Procedure common to all 
Divisions of the High Court - - , , 

Practice in County Courts, generally • ,, 

Prize Jurisdiction and Law - • ,, 


Shipping Law, generally 
Taxation of Costs, generally 


Criminal Law and 
Procedure. 

Discovery, Inspection, and 
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Insurance. 

Practice and Procedure. 
County Courts. 

Prize Law and Jurisdic- 
tion ; Shipping and 
Navigation. 

Shippino and Navigation, 
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ADMISSIONS. 

See Copyholds ; Criminal Law and Procedure ; Evidence ; 
Practice and Procedure. 
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ADOPTION. 

See Infants. 

ADULTERATION. 

See Food and Dkugs. 

ADULTERY. 

See Husband and Wipe. 

ADVANCEMENT. 

See Descent and Distribution ; Infants ; Trusts and Trustees ; 

Wills. 

ADVERSE POSSESSION. 

See Real Property and Chattels Real. 

ADVERTISEMENTS. 

See Companies ; Contracts ; Criminal Law and Procedure ; 
Trade Mares and Designs. 

ADVOWSON. 

See Ecclesiastical Law. 

AFFIDAVIT. 

See Evidence ; Practice and Procedure. 

AFFILIATION. 

See Bastardy. 


AFFIRMATION. 

See Evidence. 
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ANNUITIES. 

See Ebnx Chaboes and Annuities. 
ANTICIPATION, 

Restraint on. — See Perpetuities ; Personal Property ; Beal 
Property and Chattels Beal ; Trusts and Trustbbs- 

APOLOGY. 

See Libel and Slander, 

APOTHECABIES. 

See Medicine and Pharmacy. 

APPEAL. 

See Constitutional Law; County Courts; Courts; Criminal Law 
AND Procedure ; Magistrates ; Practice and Procedure. 

As to Licensing. — See Intoxicating Liquors. 

As to Bates and Eating. — See Bates and Bating. 

APPEABANCE. 

See Practice and Procedure. 

APPOINTMENT, 

Powers of. — See Perpetuities ; Powers. 

Trustees, of. — See Trusts and Trustees. 

APPOBTIONMENT. 

See Landlord and Tenant ; Beal Property and Chattels Heal ; 
Bent Charges and Annuities ; Trusts and Trustees. 

APPBAISEES. 

See Valuers and Appraisers. 

APPBENTICES. 

See Infants; Master and Servant. 
APPBOPBIATION, 

Of Goods. — See Bills of Exchange ; Sale op Goods. 

Of Payment. — See Contract; Money and Money Lending. 

Of Trust Funds. — See Trusts and Trustees. 
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ARBITRATION 437—198 

Intkoduotion 

Part I. Ebfeuencbs by Consent out of Court ... 439 


Sect. 1 . The Submission - - - - 

Sub-sect. 1. Definition 

1 ) At Common Daw - 

Under the Arbitration Act, 1889 
Sub-sect. 2. Parties 
Sub- sect. 3. Persons Bound 
Sub-sect. 4. Subject-matter 
Sub-sect. 6 . Effect . - - - 


Sub-sect. 6 . Clauses - -- -- -- - 446 

Sub-sect. 7. Alteration and Amendment ... - 447 

Sub-sect. 8. Stamps - 447 

Sub-sect. 9 . JRevocation ------- 448 

Sect. 2. Stay of Legal Proceedings - - » - - - 451 

Sect. 3. Ai3pointment of Arbitrator or Umpire - . - - 455 

Sect. 4. Powers of Arbitrator or Umj^ire - - . - - 457 

Sect. 5. Liability of Arbitrator or Umpire - - - - - 459 

Sect. 6. Bemoval of Arbitrator or Umpire - - - - - 459 

Sect. 7. Conduct of an Arbitration ------ 460 

Sect* 8. Time for Making Award and Mode of Enlarging Time - 462 

Sect. 9. Special Case for Opinion of Court ----- 404 

Sub-sect. 1. Statement of Special Case during Beference - 464 

Sub-sect. 2. Award Stated in Form of Special Case - - 466 

Sect. 10. The Award - 468 

Sect. 11. Costs of Arbitration - - - - - . - 470 

Sect. 12. Bemuneration of Arbitrator or Umpire - - - - 471 

Sect. 13. Enforcement of Award - - - - - - -473 

Sub-sect. 1, By Originating Summons - - . - 473 

Sub-sect. 2. By Attachment 474 

Sub-sect. 3. By Action ------- 475 

Sect. 14. Power of the Court to remit or sot aside Award - - 476 

Sub-sect. 1. Application to Court to remit or set aside Award 476 
Sub-sect. 2. Bemission to Arbitrator for Beconsideration - 477 

Sub-sect. 3. Setting Aside Award - - - - 478 

Sect. 15. Appeals - - . - -481 


- 439 

439 

439 

441 

442 

443 

- 444 


Part II. References Under Order of Court - - - 481 

Sect. 1. In General - -- -- -- -- 451 

Sect. 2 . Beferences for Inquiry or Bepori - • . . . 454 

Sect. 3 . Beferences for Trial 437 

Sub-sect. 1. What may be Beferred . - - . - 437 

Sub-sect. 2 . To whom the Beference may be made - - 488 
Sub-sect. 3. Powers of the Beferee or Arbitrator - - 488 

Sub-sect. 4. Conduct of the Bederence ----- 489 
Sub-sect. 5. Time for making Award ----- 439 

Sub-sect. 6 . Statement of Special Case .... 439 


Sub- sect. 7. Decision of the Beferee or Arbitrator - - 490 

Sub-sect. 8 . Costs of the Beference, including Bemuneration 

of Beferee or Arbitrator .... 499 
Sub-sect. 9. Appeals from the decision of Beferee or Arbitrator 491 

Part IIL References Under Act op Parliament - . 492 
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For Arbitration in Belation to — 

Acquisition of Land for Alloimenta 
Agricultural Holdings - 
Building Societies - - - 

Companies - - - - 

Compulsory Purchase of Land • 

Electric Lighthig etc. 

Factories and Workshops 
Friendly Societies - - - 

Gasworks - - - . 

Housing of Working Classes - 
Industrial and Provident Societies 

Local Government - « - 

Lunatic Asylums - • - 

Public Health - - - - 

Railways - - - - 

Telegraphs and Telephones 

Trade Disputes - - - 

Tramways - . - - 

W aterworks - - - - . 

Workmen's Compensation 


See title Aiax>TMENTS. 

,, Agriculture. 

,, Building Societies. 

,, COAIJ>ANIES. 

,, Compulsory Purchase and 

Compensation. 

„ Electric Lighting, Trac- 
tion AND Power. 

, , Factories and Workshops. 

,, Friendly Societies. 

,, Gas and Water. 

,, Public Health. 

,, Industrial, Provident^ 

AND Similar Societies. 

, , Local G o vernment. 

,, Public Health. 

,, Public Health. 

,, IlAILWAYS AND CaNALS. 

,, Telegraphs and Tele- 

phones. 

,, Trade and Trade Unions. 

,, Tramways and Light 

Railways. 

Gas and Water. 

,, Master and Servant. 


ARCHES, 

Court of . — See Courts ; Ecclesiastical Law. 


ARCHITECT. 

See Builders, Building Contracts, Engineers, and 

Architects. 


ARMORIAL BEARINGS. 

See Name, Change of ; Revenue ; Wills. 

ARMY. 

See Constitutional Law. 

ARRANGEMENT WITH CREDITORS. 
See Bankruptcy and Insolvency. 

ARREST. 

See Criminal Law and Procedure ; Trespass. 

ARSON. 

See Criminal Law and Procedure. 
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AETIGLES, 

Of Apprenticeship. — See Infants ; Master and Servant ; 

Solicitors. 

Of Association. — See Companies. 

Thirty-nine. — See Ecclesiastical Law. 

AETISANS’ DWELLINGS. 

See Public Health. 

ASSAULT. 

See Criminal Law and Procedure ; Trespass. 
ASSEMBLY. 

See Constitutional Law; Criminal Law and Procedure. 

ASSESSMENT. 

See Landlord and Tenant ; Poor Law ; Bates and Patino. 

ASSETS, 

Of Deceased Persons. — See Executors and Administrators. 

Of Insolvent Persons. — See Bankruptcy and Insolvency. 

ASSIGNMENT, 

Of Choses in Action. — See Choses in Action. 

Of Leaseholds. — See Landlord and Tenant ; Sale of Land. 
For Benefit of Creditors. — See Bankruptcy and Insolvency. 

ASSIZES. 

See Criminal Law and Procedure ; Courts. 
ASSOCIATIONS. 

See Building Societies ; Clubs ; Friendly Societies ; Industrial, 
Provident, and Similar Societies ; Loan Societies ; Trade 
AND Trade Unions. 

ASYLUMS. 

See Charities; Lunatics and Persons of Unsound Mind; 

Public Health. 

ATTACHMENT, 

Of Persons. — See Contempt and Attachment. 

Of Debts. — See Bankruptcy and Insolvency ; Execution ; 
Practice and Procedure. 
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ATTAINDEE. 

See Ckiminal Law and Pkocbdxjbh. 

ATTEMPTS TO COMMIT CRIME. 

See CniMiNAii Law and Procedukb. 

ATTESTATION. 

See Deeds and Documents ; Wills. 

ATTORNEY. 

See Solicitors. 

Power of. — See Agency. 

ATTORNEY-GENERAL. 

See Charities ; Constitutional Law ; Criminal Law and Pro- 
cedure ; Public Authorities and Public Officers. 

ATTORNMENT. 

See Landlord and Tenant ; Mortgage ; Sale of Goods. 


PAGE 

AUCTION AND AUCTIONEERS 499—521 

Paut I. Definitions 500 

Part II. Auctioneer’s Licence 600 

Part III. Authority of Auctioneer 502 

Sect. 1. As Agent for the Vendor ------- 502 

Sect. 2. To sign Contract or Note or Memorandviiu thereof - - 504 

Part IV. Conduct of the Sale 506 

Sect. 1. Time and Place - 506 

SEcrr. 2. Statutory Regulations ^ 506 

Sect. 3. Sales Subject to a Reserve and Vendor’s Right to Bid - 508 

Sect. 4. Advertisement of Auction 509 

Sect. 5, Partic\ilar8 and Conditions of Sale ----- 509 

Sect. 6. Verbal Statements by Auctioneer - - - - - 510 

Sect. 7. Bidding - - - - - 510 

Sect. 8. Damping the Sale - . • - - - - -512 

Part V. Deposit 512 

Part VI. Interpleader and Payment into Court - - 513 

Part VII. Auctioneer’s Eights and Duties in Eelation to 

THE Vendor 514 

Sect. 1. Duty Generally 5i4 

Sect. 2. Duties in respect of Goods - 514 

Sub-sect. 1. Custody of goods 514 

Sub-sect. 2. Parting with goods 614 

Sub-sect. 3. RedeUvery of goods 516 
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Pabt VII. Auctioneer’s Rights and Duties in Relation to 


THE Vendor — continued . 

Sect. 3. Duty to make a Binding Contract - - - • - 616 

Sect. 4. Purchase by Auctioneer - - • - - - -616 

Sect. 6. Duty to Account - - - 615 

Sect. 6. Bemuneration - - • - - - - • -615 

Sect. 7. Lien - 517 

Sect. 8. Indemnity ... 517 

Part VIII. Auctioneer’s Eights and Liabilities in Rela- 
tion TO Purchasers - - 618 

Sect. 1. Action by Purchaser against Auctioneer - - - -618 

Sect. 2. Action by Auctioneer for Price 619 

Part IX. Auctioneer’s Rights and Liabilities in Relation 

TO Third Persons 620 

Sect. 1 . Bight to Possession of Goods 520 

Sect. 2. Privilege from Distress 520 

Sect. 3. Conversion 520 

Sect. 4. Executorship de son tort - - - - . . -621 

Sect. 5. Partnership Bills - - - - - - . -621 


For Agency^ generally - - See title Agency. 

Appraisers - - - ,, Vaduers and Appraisers, 

Contracts^ generally - - ,, Contract. 

Hawkers - - - - ,, Markets and Fairs. 

House A gents - - - , , Agency ; Sate of Land ; Valuers 

AND Appraisers. 

Licences^ generally - - ,, Revenue. 

Necessity of Sale by Auction 

in ceHain cases - - ,, Trust and Trustees; Wills; and 

other titles passim. 

Sales by Order of Court - ,, Admiralty ; County Courts ; Prac- 

tice AND Procedure ; Sai^e of 
Land. 

Sales in general . - - „ Sale of Goods ; Sale of Land. 

Valuers - - - - „ Valuers and Appraisers. 


AUTREFOIS ACQUIT AND AUTREFOIS CONVICT. 
See Criminal Law and Procedure. 


AVERAGE. 

See Insurance ; Shipping and Navigation. 


BAIL. 

See Admiralty ; Criminal Law and Procedure ; Magistrates. 

BAILIFF. 

See Copyholds; Sheriffs and Bailiffs, 
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BAILMENT 528— S6S 

Pabt I. Definition and CiiAssiFicAxioN 624 

Part II. Gratuitous Bailment 626 

Sect. 1. Deposit 526 

Sub-sect. 1. In General 626 

Sub-sect. 2. Special Kinds of Deposit . . - . 627 

Sub-sect. 3. Pinding of Chattels - .... 628 
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Sub-sect. 1. In General 635 

Sub-sect. 2. Obligations of the Mandatary ... - 635 

Sub-sect. 3. Delegation by Mandatary - ... - 537 

Sub-sect. 4. Obligations of the Mandator - - - - 637 

Sect. 3. Gratuitous Doan for Use ------- 637 

Sub-sect. 1. In General ------- 637 

Sub-sect. 2. Obligations of the Borrower . . - - 638 

Sub-sect. 3. Obligations of the Dender - - - - 639 

Sub-sect. 4. User of Chattel lent ------ 640 

Sect. 4. Gratuitous ^ita«i*-bailment MO 

Sub-sect. 1. Mutuum 640 

Sub-sect. 2. Pro~mutuum 641 

Sub-sect, 3. Inter-mixture of Chattels ..... 642 

Part III. Bailment for Valuable Consideration - - - 543 

Sect. 1. Hire of Custody 643 

Sub-sect. 1. Nature of the Contract . - - . . 643 

Sub-sect. 2. Obligations of the Bailee ----- 644 
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Sub-sect. 4. Dien of the Bailee ------ 647 

Sub-sect. 5. Railway Cloak-rooms 649 

Sect, 2. Hire of Chattels - 650 

Sub-sect. 1. In General 560 

Sub-sect. 2. Obligations of the Owner ----- 660 

Sub-sect. 3, Obligations of the Hirer ----- 552 

Sub-sect. 4. Responsibility for Negligence of Servant - - 553 

Sub-sect. 5. Measure of Damages - - . . . 553 

Sect. 3. Hire-Purchase -------- - 554 

Sub-sect, 1. In General 654 

Sub-sect, 2. Rights of Owner - 655 

Sect, 4. Hire of Work and Dabour 656 

Sub-sect. 1. In General 556 

Sub-sect, 2. Obligations of the Hirer ----- 557 

Sub-sect, 3. Obligations of the Workman - - - - 559 

Sub-sect. 4. Delegation 560 

Sub-sect. 6. Dien of Workman - , . - - . 561 

Sbct. 6. Pledge 562 

Part IV. Considerations Common to all Classes op Bail- 
ment - - - - - * • - 662 

Seot. 1. Estoppel of Bailee 662 

Sect. 2. Riglits and Obligations as regards Third Persons - • 663 

Seot. 3. Statute of liimitations • 665 

Sect. 4. Joint Bailors and Joint Bailees .... - 666 
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For Agency generally - - - . 

Contracts for Work and Labour - 
Larceny by Bailee - - - - 

Limitation of Actions - - . 

Negligence^ generally - - - - 

PosiHon, as Bailees^ of Agisters of Cattle 
Auctioneers 


- See title 


»> 


Bankers - 


Carriers - 
Factors - 
Innkeepers 

Pawnbrokers - 


Printer a and Pub-- 
Ushers - - - 

Raihoay Companies 
Receivers of Goods on 
Approval 

Servants intrusted 
with Master^ s Goods 


Sheriffs - 
Solicitors 


Agency. 

Work and Labour. 
Criminal Law and 
Procedure. 
Limitation or 
Actions. 
Negligence. 
Animals. 

Auction and Auc- 
tioneers. 

Bankers and Bank- 
ing, 

Carriers. 

Agency. 

Inns and Inn- 
keepers. 

Pawnbrokers and 
Pledges. 

Press and Printing. 
Carriers. 

Sale of Goods. 

Master and Ser- 
vant. 

Sheriffs and 

liAILTFFS. 

Solicitors. 


BAKEHOUSES. 

See Factories and Workshops. 


BALLOT. 

See Elections. 

BANKERS AND BANKING . 

Part I. Definitions .... 

Part IL Constitution of Banks - 
Sect. 1. The Bank of England 

Sub-sect. 1. Constitution 
Sub-sect. 2. Note Issue 
Sub-sect. 3. Restriction on Nolo Issue 

Sect. 2. Bank Notes generally 
Sect. 3. Banks of Issue in Scotland 
Sect. 4. Bank of Ireland ... 

Sect. 5. Trustee Savings Banks - 
Sect. 6. Seamen's and Naval and Military Savings Banks 
Sect. 7. Post Office Savings Banks 
Sect. 8. Joint Stock Banks - . • 

Sect. 9. Private Banks - - - • 

Sect. 10. Foreign and Colonial Banks • 

Part III. Business of Baneino - 

Sect. 1. Receipt of Money on Current Account 
Sect. 2. Receipt of Money on Deposit Account 


667 - 
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568 

670 

570 

570 

570 

571 

574 

575 

575 

576 

578 

579 
581 
583 
583 

583 
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588 
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Part III. Business of Bankino — continued. 

Sect, 3. Oollection of Cheques - . . . • 

Sub -sect. 1. Generally 

Sub -sect. 2. Crossed Cheques .... 
Sect. 4. Collection of Bills of Exchange • . * 
Sect, 5. Collection of other Documents ... 

Sub-sect. 1. Orders for Payment - - - . 
Sub- sect. 2. Dividend Warrants - . . 

Sub- sect. 3. Post Office Money Orders • • . 

Sub- sect. 4. Bankers’ Drafts - - • . 

Sect. 6. Payment of Cheques 

Sect. 7. Protection to Bankers paying Cheques - 

Sub-sect. 1. Bearer Cheques - . - - . 

Sub-sect. 2. Order Cheques - - - - . 

Sub- sect. 3. Crossed Cheques .... 

Sub-sect. 4. Drafts on a Banker - - - . 

Sub-sect. 5. Payment of Orders with Receipt attached 

Sect. 8. Paj^ment of Bills accepted payable at a Banker’s 
Sect. 9. Forged or Altered Cheques - - . . 

Sect. 10. Recovery of Money paid on Forged Documents 

Sect. 11. The Pass-book 

Sect. 12. The Banker’s Lien 

Sect. 13. Letters of Credit and Documentary Bills 
Sect. 14. Circular Notes 

Sect. 15. Safe Custody of Valuables « • • • 

Sect. 16. Discounting Bills 

Sect, 17. Advances by Bankers - - . . - 

Sub-sect. 1. Loan 

Sub-sect. 2. Overdraft - - • . . ^ 

Sect. 18. Securities for Advances - . . . , 

Sub -sect. 1. Legal Mortgages - - . . 

S\il>-sect. 2. Equitable Mortgages - 
Sub-sect. 3, Bills and Notes - - - 

Sub-sect 4. Other Negotiable Securities 
Sub -sect. 5. Stocks and Shares 
Sub-sect. 6. Policies of Life Assurance - 
Sub-sect. 7, Documents of Title to Goods 
Sect. 19. Guarantees 

Sect. 20. Charges and Commissions - - • , 

Sect. 21. Banker’s Obligation to Secrecy - - . 

Sec’T. 22. Production, Inspection etc. of Bankers’ Books 
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590 

593 

698 

599 

699 

600 
601 
602 

602 

608 

608 

609 

610 
612 

613 

614 

615 
617 

619 

620 
623 
626 
627 

629 

630 

630 

630 

632 

632 

632 

634 

635 
635 

637 

638 

639 
643 

643 

644 


I^or Bills of Exchange a^id Negotiable Instruments generally, see title Bills OF 
Exchakqe, Phomissory Notes and Negotiable Instruments. 




ABBKEVIATIONS 

USED IN THIS WOIIK. 


A. C. 

A.-Q. . • 

Act. 

Act of Sed* 
Act. Beg. 

« • 

Ad. & El. 

Ale. & N. 

Ale. Beg. Caa. 

Aleyn 

Amb. 

And. 

Andr. 

Annaly 

Anon. 

AjQSt. 

App. Cas. 
Arkiey 

Arm. M. & O. 
Am. 

Am. & II. 
Asp. M. L. CX 
Atk. 

Ayl. Pan. 

AyL Par. 


Law Beports, Appeal Cases, since 1891 
Attorney-General 

Acton’s Beports, 2 vols., 1809 — 1811 
Act of Sederunt, Court of Session 
Acta Begia 

Addams’ Ecclesiastical Beports, 2 vols., and Part Ir, 
Vol. IIL, 1822—1826 

Adolphus and Ellis’s Beports, 12 vols., 1834 — 1840 
Alcock and Napier’s Beports (Ireland) 

Alcock’s Begistry Cases (Ireland) 

Aleyn’s Beports, foL, 1 vol.. 1664 — 1649 
Ambler’s Beports, 2 vols., 1737 — 1783 
Anderson’s Beports, fob, 1 vol., 1534 — 1605 
Andrew’s Be|K>rts, fob, 1 vob, 1738 — 1740 
Aiiiial 3 ^’s Edition of Lee’s Beports temp. Hardwicke, 
fob, 1733—1738 
Anonymous 

Anstruther’s Beports, 3 vols., 1792 — 1797 
Law Bepoi-ts, Appeal Cases, 1875 — 1890 
Arkley’s Justiciary Reports (Scotch), 1 vob, 1846 — 
1848 

Armstrong, Macartney, and Ogle’s Beports (Irish), 
1840—1842 

Arnold’s Beports, C. P., 2 vols., 1838 — 1839 
Arnold and Ilodges, Q. B., 1 vob, 1840 — 1841 
Aspinall’s Maritime Law Cases (current) 

Atkyn’s Beports, 3 vols., 1736 — 1755 
AylifPe’s new Pandect of Roman Civil Law 
Ayliffe’s Parergon Juris 


B. & Ad. . . 
B. & Aid. 

B, A O* . . 


B. A S. . . 

Bac. Abr. 

BaU A B. 

Bankr. A Ins. B. 


Bar. A Am. 
Bar. A Aust. 
Bam. (oh.) 
Bam. (K. B.) 
Barnes . . 
Batt. 

Beat 


Baraewall and Adolphus’ Beports, 5 vols., 1830 — 1834 
Barnewall and Alderson’s Iteports, 5 vols., 1817 — 
1822 

Bamewall and Oressweirs Bex>ort8, 10 vols., 1822 — 
1830 

Best and Smith’s Beports, 10 vols., 1861 — 1869 
Bacon’s Abridgment 

Ball & Beatty’s Beports (Ireland), 2 vols., 1807 — 1814 
Bankruptcy and Insolvency Beports, 2 vols., 1853 — 
1855 

Barron A Arnold’s Election Cases, 1 vob, 1843 — 1846 
Barron A Austin’s Election Cases, 1 vob, 1842 
Bamardiston’s Reports, ^ancery, 1 vob, 1740 — 1741 
Bamardiston’s Beports, K. B., 2 vols., 1726 — 1735 
Barnes’ Notes of (Jasea, C. P., 1732 — 1756 
Batty’s Beports (Ireland), 1 vob, 1826—1826 
Beatty’s Beports (Ireland), 1 vob, 1813 — 1830 



Ixii 


Abbreviations. 


Beav. •• •• •• B^avan’B Reports, 86 vola., 1838 — 1866 

Beaw. . • • • • • Beawes’s Lex Mercatoria 

Bell’s 0. O Bell’s Crown Oases, 1 vol., 1858—1860 

Bell, Ct. of Sess. .. Bell (R.)i Oases, Court of Session, 1 voL, 1790 — 

1792 

Bell. Sc. App Bell’s Appeal Oases, Scotch, 7 vols., 1842—1850 

Belt’s Sup. . • . . Belt’s Suppt. to Ves^ Sen. 

Beni. •• .. Bonloe or Bendloe’s Reports, foL, 1 vol., 1515 — 1628 

Ben. & D. .. .. Benloe and Dalison’s Reports, fol., 1 vol., 1358 — 

1574 

Bing. . . . . . Bingham’s Reports, 10 vols., 1822 — 1834 

Bing. (N. O.) - . . . Bingham’s New Oases, 6 vols., 1834 — 1840 

Bitt. Prac. Cas. . . Bittleston’s Practice Cases, 1875—1876 

Bitt. Rep. in Oh. . . Bittleston’s Rei>orts in Chambers (Q. B. D.), 1 vol., 

1883—1884 

Bl. Com. . . . . . . Blackstone’s Commentaries 

Bl. D. & Osb. . . . . Blackham, Dundas, and Osborne’s Reports (Ireland), 

1 vol., 1846 — 1848 

Bli. «• .. Bligh’s Reports, 4 vols., 1819 — 1821 

Bli. (n. s.) .. .. Bligh’s Reports, New Series, 11 vols., 1827 — 1837 

Bos. & P. .. .. Bosanquet and Puller’s Reports, 5 vols., 1796 — 

1807 

Bos. & P. (N. R.) . , Bosanquet and Puller’s Now Reports, 2 vols., 1804 — 

1807 

Bract. . . . . Bracton, De Legibus 

Bro. (N. 0.) . • . . Brooke’s New Cases, 1 voL, 1515 — 1558 

Bro. Ab. . . . . . . Brooke’s Abridgment 

Bro. Ch. Rep. .. .. Brown’s Chancery Reports, 4 vols., 1778 — 1794 

Bro. Ent. .. .. Browne’s Entries 

Bro. Pali. Cas. .. .. Brown’s Cases in Parliament, 8 vols., 1702 — 1800 

Bro. Sup. . . . • Brown’s Suppt. Morrison’s Diet. Court of Session, 

5 vols., 1620—1768 

Bro, Syn. .. .. Brown’s Synopsis of Decisions, Court of Session, 

4 vols., 1540—1827 

Brod. & Bing. .. .. Broderip and Bingham’s Reports, 3 vols., 1819 — 

1822 

Broun . . . . . • Broun’s Justiciary Reports (Scotland), 2 vols., 1842 — 

1845 

Brown. <& Lush. . . .. Browning and Lushington’s Reports, 1 vol., 1864 — 

1865 

Brownl. . . . • . . Brownlow and Goldesborough’s Reports, 2 vols. in 1, 

1569—1624 

Bruce . . • • . . Bruce’s Reports, Court of Session, 1714 — 1717 

Buck .. .. Buck’s Cases in Bankruptcy, 1 vol., 1816 — 1820 

Bulst. .. Bulstrode’s Reports, fol., 1 vol., 1609 — 1639 

Bunb. . . . . . . Bunbury’s Reports, foL, 1 vol., 1713 — 1742 

Burr. . . , . Burrow’s Reports, 5 vols., 1757 — 1771 

Burr. S. C. .. Burrow’s Settlement Cases, 1 vol., 1732 — 1776 

C. A. . . . . . . Court of Appeal 

C. B. . . . . . . Common Bench Reports, 18 vols., 1845 — 1856 

C. B. (N. s.) . , . . Common Bench Reports, New Series, 20 vols., 1856 — 

1865 

C. C. Ct. Cas. . . . . Central Criminal Court Cases (current) 

C. C. R. . . . • . . Law Reports, Cbrown Cases Reserved, 2 vols., 1865— 

1875 

O. L. R. . . . Common Law Reports, 3 vols. in 5, 1853 — 1855 

O. P. D. . . ,, Law Reports, Common Pleas Division, 1875 — 1890 

O. & P Carrington and Payne Reports, 9 vols., 1823 — 1841 

Cab. & El. . . . , Cabab6 and Ellis’s Reports, 1 vol., 1882 — 1885 

Cald. Mag. Cas. .. Caldecott’s Magistrates Cases, 1 vol,, 1776 — 1785 

Oalth. Calthrop’s Reports, 1 vol., 1609 — 1618 

Camp Campbell’s Reports, 4 vols., 1808—1816 

Carp. Pat. Cas Carpmael’s Patent Oases, 2 vole., 1602—1842 
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Oar. & Kir. • • , , 

Oar. & M« 

Oart. . , « • • • 

Garth. . . . . 

Cas. in Oh. 

Caa. Pract. K. B. • • 
Oas. temp. F. 

Oas. temp. King 
Cas. temp. Talb. . . 

Oh. (preceded by date) . . 


Oh, App. . . 
Ch. D. . . 
Ch. Rob. . . 


Chit. 

CL & Pin. 

Clay. 

Clif. & Rick. 
Clif. & Steph. 
Clift 

Cockb. & Rowe 
Cod. Jut. Civ. 
Co. Ent. . . 

Co. Inst. . . 

Co. Litt. . . 

Co. Rep. . . 

Coll. 

Coll. Jurid. 
Colt. 

Com. 

Com. Cas. 
Comb. 

Com. Dig. 

Con, & Imw. 
Cooke, Pr. Cas. 


Cooke & Al. 


Coop. G. . . 

Coop. Pr. Cas. . . 

Coop. temp. Brough. . . 

Coop. terM. Cott. 

Corb. & 1 j. 

CoMTp. . , • • . • 

Cox, C. C. 

Cox & Atk, 

Cr. & J. . . 

Cr. & M. . . 

Cr. M. & R. • • • • 

Cr. & Ph. , , 

Craw. AD. 


Craw. & D. Ab. C. 

Cress. Insolv. Cas. 
Cripps Church Cas. 
Cro. Eliz. 

Oro. Jac. 

Cro. CaXm •• 


Carrington and Kirwan’s Reports, 3 vols , 1843— 
1860 

Carrington and Marshman, 1 vol., 1840 — 1842 
Carter’s Reports, fol., 1 vol., 1664 — 1676 
Carthew’s Repoibs, foL, 1 voL, 1686 — 1701 
Cases in Chancery, foL, 1 vol., 1660 — 1688 
Cases of Practice, K. B., 1 voL, 1655 — 1776 
Cases temp. Pinch, fol., 1673 — 1680 
Select Cases King, Chancery, 1 vol., 1724 — 1733 
Cases temp. Talbot, 1 vol., 1730—1738 
Law Reports, Chancery Division, since 1891 (e.g. 
[1891] 1 Ch.) 

Law Reports, Chancery Appeals, 1865 — 1876 
Law Reports, Chancery Division, 1875 — 1890 
Christopher Robinson’s Admiralty Reports, 6 vola, 
1798—1808 

Chitty’s Reports, 2 vols., 1819 — 1820 

Clark and Pinnelly’s Reports, 12 vols., 1831 — 1846 

Clayton’s Reports, 1631 — 1650 

Clifford and Rickards’ Reports, 3 vols., 1873 — 1884 
Clifford and Stephens’ Reports, 2 vols., 1867 — 1872 
Clift’s Entries, fol. 

Cockbum and Rowe’s Cases, 1 vol., 1832 
Codex Juris Civilis (Justinian Codex) 

Coke’s Entries, fol. 

Coke’s Institutes 

Coke on Littleton (1 Inst.) 

Coke’s Reports, 6 vols., 1672 — 1616 
Collyer’s Chancery Reports, 1844 — 1846 
Collectanea Juridica, 2 vols. 

Coltman’s Registration Cases, 1 vol., 1879 — 1886 
Comjms’ Reports, fol., 2 vols., 1695 — 1741 
Commercial Cases, 1895 (current) 

Comberbach’s Reports, fol., 1 vol., 1685 — 1699 
Comyns’ Digest 

Connor and Lawson’s Reports (Ireland) 

Cooke’s Practice Reports, Common Pleas, 1706 — 
1747 

Cooke and Alcock’s Reports (Ireland), 1 voL, 1833 — 
1834 

Cooper (Q.) Chancery Reports, 1 voL, 1816 
Cooper (C. P^ Points of Practice, 1 voL, 1837 — 1838 
Cooper’s (C. P.) Cases temp. Lord Brougham, 1 voL, 

1833— 1834 

Cooper (C. P.) temp. Cottenham, 2 vols., 1834 — 1848 
Corl^tt and Daniell’s Cases, 1 voL, 1819 
Cowper’s Reports, 2 vols., 1774 — 1778 
Cox’s Criminal Cases (current) 

Cox & Atkinson’s Registration Appeal Cases, 1 vol., 
1843—1846 

Crompton and Jervis’s Reports, 2 vols., 1830 — 1832 
Crompton and Meeson’s Reports, 2 vols., 1832 — 1834 
Crompton, Meeson, and Roscoe’s Reports, 2 vols., 

1834— 1836 

Craig and Phillips’ Reports, 1 voL, 1841 
Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 
1838—1846 

Crawford and Dix’s Abridged Cases (Ireland), 1 voL, 
1837—1838 

Cresswoll’s Insolvency Cases, 1 vol., 1827 — 1829 
Cripps Church & Clergy Cas., 1 vol., 1846 — 1850 
Oroke’s Reports <emj>. Eliz. 

Croko’s Reports temp. James 
Croko’s Reports temp. Charles 
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Cunningham’s Reports, 1 vol., 1734 — 1786 
Ourteis’ Ecclesiastical Reports, 3 Vols., 1831 — 1844 


Dal. •• 

Dalr* 

P’An. Abr. 

Dan. 

Dan. & lil. 

Davies 

Dav. Pat. Cas. . . 

Day. & Mer. 

Deac. 

Deac. & Ch. 

Dea. & Sw. 

Dears, C. C. 

Dears. & B. 

Deas & And. 

DeG. 

De G. F. & J. , . 

De G. & J. 

De G. J. & Sm. . . 

De G. M. & G. . . 

Do G. M, & G. Bank. . 

De G. & Sm. • • 
Delane . . 

Den. 

Dick. 



Dirl. 

Dods. 

Doug. 

Doug. (q. b.) . . 

Dow 

Dow & Cl. 

Dow. & D. 

Dow. & Ry. (k. b.J 
Dow. & Ry. (m. o.) 
Dow. & Ry. (n. p.) 

Dowl. (n. 8.) . • 
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Dr. & Wal. 

Dr. and War. . , , 

Drew. 

Drew. & Sm. 

Drury . . . , 

Dugd. Grig. 

Dunl. (Ct. of Sees.) 
Durie 

Dyer 


Dalison’s Reports, 1 vol., fol. , 1546^ — 1574 
Daliymple’s Decisions, Court of Session, 1 vol,, 
1698—1718 

D’ Anvers’ Abridgment, fol. 

Danieirs RGi>orts, 1 vol., 1817 — 1819 
Dansoii and Lloyd’s Mercantile Cases, 1 vol., 1828— 
1829 

Davies’ (Sir John) Reports, 1 vol,, 1604—1612 
Davies’ Patent Cases, 1 vol., 1785 — 1816 
Davison and Merivale’s Reports, 1 vol., 1843 — 1844 
Deacon’s Bankruptcy Cases, 4 vols., 1836 — 1839 
Deacon andChitty’s Reports, 4 vols., 1832 — 1835 
Deane & Swabey’s Reports, 1 vol., 1855 — 1857 
Dearsly’s Crown Cases, 1 vol., 1852 — 1856 
Dearsly and Boll’s Crown Cases, 1 voL, 1856 — 1858 
Deas and Anderson’s Reports, Oouii; of Session, 
5 vols., 1829—1833 

De Gex’s Bankruptcy Reports, 1 vol., 1845 — 1848 
De Gex, Fisher, and Jones’s Reports, 4 Vols., 
1860—1862 

De Gex and Jones’s Reports, 4 vols., 1857 — 1860 
De Gex, Jones, and Smith’s Reports, 4 vols., 1862 — 
1866 

De Gex, Macnaghten, and Gordon’s Reports, 8 vols., 
1851—1857 

De Gex, Macnaghten, and Gordon’s Bky. Cases, 
Parts I.— IX., 1851—1857 
De Gex and Smale’s Reports, 5 vols., 1846 — 1852 
Delane’s Decisions, Revision Courts, 1 vol., 1832 — 
1835 

Denison’s Crown Cases, 2 vols., 1844 — 1852 
Dickens’ Reports, 2 vols., 1559 — 1798 
J ustinin’s Digest or Pandects 

Dirleton’s Decisions, Court of Session, 1 voL, 1665— 
1677 

Dodson’s Reports, 2 vols., 1811 — 1822 
Douglas’ Reports, 4 vols., 1774 — 1776 
Douglas’ Reports, Q. B., 4 vols., 1778 — 1784 
Dow’s Reports, H. L., 6 vols., 1812 — 1818 
Dow & Clark’s Cases, 2 vols., 1827 — 1832 
Dowling and Lowndes* Practice Cases, 7 vols. 
1846—1849 

Dowling and Hyland’s K, B., 9 vols., 1821 — 1827 
Dowling and Rjdand’s Ma^strates’ Cases 
Dowling and Hyland’s Nisi Prius, 1 Part, 1822^ 
1823 

Dowling’s Prac. Reports, New Series, 2 vols., 1841 — 
1842 

Dowling’s Practice Reports, 9 vols., 1830 — 1840 
Drury and Walsh’s Reports (Ireland), 2 vols., 
1837—1840 

Druiy and Warren’s Reports (Ireland), 4 vols., 
1841—1843 

Dre wry’s Reports, 4 vols., 1852 — 1859 
D.rewrvandamale’s Reports, 2 vols., 1860 — 1865 
Dniry^s Reports (Ireland), 1 vol., 1813—1844 
Dugdale’s Origines 

Dunlop, Court of Session Cases (2nd series) 

Durie’s Reports, Court of Session, 1 vol., 1621 — 1642 
Dyer’s Reports, 3 vols., 1513—1582 
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number of partners was increased indefinitely so long as they had 
no establishment or place of business less than fifty miles from 
Dublin (e). In 1845 it was enacted that no person, other than a 
banker who on May 6, 1844, was lawfully issuing his own notes, 
should issue bank notes in Ireland if). Means were prescribed for 
ascertaining what banks were so entitled and certifying the same, 
and for fixing the amount of their authorised issue. 

1168. There appear to be no statutory provisions making notes 
of the Bank of Ireland legal tender, nor would Irish banks of 
issue appear to be subject to the rule affecting similar English 
banks that they lose the right by merely ceasing to issue (//). 
Bankers, other than the Bank of Ireland, issuing notes, must take 
out an annual £80 licence (/t). 

Sect. 5 . — Trustee Savings Banks. 

1169. These are institutions established for the receipt of moneys 
from depositors without any benefit accruing to the trustees or 
organisers (i). No bank formed after July 28, 1863, can obtain 
the benefits of the system unless its formation be sanctioned and 
approved by the Commissioners for the Reduction of the National 
Debt, or by the Comptroller-General or assistant Comptroller acting 
on their behalf (j). 

All rules and regulations and any alteration thereof have to bo 
submitted to the central office of the Registrar of Friendly Societies, 
who certifies that they are in conformity with law, and they then 
become binding on the trustees, managers and depositors {k). 

1170. Depositors can only use one bank at a time, and may not 
have two accounts at the same bank(Z). Any breach of this rule 
involves forfeiture of any amount illegally deposited, or of so much 
thereof as the National Debt Commissioners may think fit (»n). 
Exception is made in case of deposits by friendly societies («)• 

With regard to ordinary deposits, not more than £50 can be 
deposited by any depositor within any one savings bank year, 
whether any sum has been previously withdrawn or not (o), nor 
can any deposit be received which would bring the aggregate 
amount over £200 ip). Apparently, however, interest or dividends 
on money standing to a depositor’s credit or on Government stock 
or special investments standing to his credit in the bank may be 


(e) Bankers (Ireland) Act, 1825 (6 Geo. 4, c. 42), s. 2. 

(/) Bankers (Ireland) Act, 1845 (8 & 9 Viet. c. 37), s. 8. 

(g) There are no sections in the above Act corresponding to those in the Bank 
Charter Act, 1844 (7 & 8 Viet. c. 32). 
ih) Bankers’ Composition (Ireland) Act, 1828 (9 Geo. 4, c. 80), ss. 1, 2. 

(i) Trustee Savings Banks Act, 1863 (20 & 27 Viet. c. 87), s. 2. 
if) Ibid. 

ik) Ibid.y 8. 4 ; Savings Banks (Barrister) Act, 1876 (39 & 40 Viet. c. 62), 

s. 2 . 

(l) Trustee Savings Banks Act, 1863 (26 & 27 Viet. c. 87), s, 38. 

(m) Savings Banks Act, 1891 (64 & 65 Viet. c. 21), s. 12. 

(n) Ibid. 

lo) Savings Banks Act, 1893 (56 & 67 Viet c. 69), s. 1. 

l p) Savings Banks Act, 1891 (54 ft 66 Viet c. 21), s. 11, 
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• • 

East 

« • 

• • 

East, P. 0. 

• • 

• • 

Ecc. & Ad. 
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• • 
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• • 
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• • 

• • 

E. & B. • • 


• • 

E. B. & E. 

• • 

• • 

E. & E. . . 

• • 

• • 

Eng. Pr. Cas. 

• • 

• • 

Eq. Cas. Abr. 
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• . 

Eq. Rep. 

• • 

• • 

Esp. 

« • 

• • 

Exch. • • 

• • 

• • 

Ex. D. •• 

• • 
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F. F. . . 

m • 

• • 

F. (Ct. of Sess.) 

• • 

Fac. Coll, 

• • 

• • 

Falc. 

• • 

• • 

Falc. & Fitz. 

• • 

• • 

Ferg. 

• • 

• • 

Finl. L. 0. 

• « 


FitzG. . . 

« •• 


Fitz. Nat. Brev. 


Fl. & K. 

• e 

• • 

Fonbl, 

• • 

• • 

For. 


• * 

Forb. 

- • 

• • 

Fort. De Baud. 


• • 

Fortes, , . 

m • 

• « 

Fost. 

• • 

% « 

Fount. . . 

• • 


Fox & S. It. 

• • 

• • 

Fox & S. Reg. 

• • 


Fras. 

• • 

• • 

Froem. (CH.) 

. * 

• • 

Froem. (k, b.) 

• • 

• 0 

Gal, & Dav. 

• » 

0 • 

Gib. Cod. 


• • 

Giff. 


• • 

Gilb. 

• « 

• • 

Oilb. 0. P. 


• • 

Gilb. Rep. 


• • 

Gilm. & F. 

• • 

• • 

Gl. & J, , , 


0 • 

Glanv. . . 


• • 

Glasc. , , 



Godb. . . 



Goldesb. 

• • 

• • 


H,L. 1. 


Eagle and Toiuige’s Tithe Oases, 4 toIs., 1204 — 
1826 

East’s Reports, 16 vols., 1801 — 1812 
East’s Pleas of the Crown 

Spink’s Ecolesiastical and Admiralty Reports, 2 yols., 
1863—1865 

Eden’s Reports, 2 vols., 1757 — 1767 

Edgar’s Reports, Court of Session, foL 1724 — 1726 

Edwards’ Sports, 1 vol. 1808 — 1810 

Ellis and Blackburn’s Reports, 8 vols., 1852 — 1858 

Ellis, Blackburn, and Ellis’s Reports, 1 vol., 1858 

Ellis and Ellis’s Reports, 3 vols., 1858 — 1861 

English Prize Oases 

Equity Cases Abridged, 2 vols., 1667 — 1744 
Equity Reports, 3 vols., 1853 — 1856 
Espinasse’s Reports, 6 vols., 1793 — 1807 
Exchequer Reports (Welsby, Hurlstone, and Gor- 
don’s Reports), 11 vols., 1847 — 1856 
Law Reports, Eixchequer Division, 1875 — 1890 

Poster and Pinlason’s Reports, 4 vols., 1868 — 1867 
Fraser, Court of Session Cases (6th series) 

Faculty Collection of Reports, Coui*t of Session, 
fol., 21 vols., 1752—1825 

Falconer’s Reports, Court of Session, 2 vols., 
fol., 1744—1761 

Falconer and Fitzherbert’s Election Cases, 1 vol., 1837 
Ferguson’s Consistory Reports, Scotland, 1 vol., 
1811—1817 

Finlason, Beading Coses 
FitzGibbon’s Reports, 1 vol. 1728 — 1733 
Pitzherbert, Natura Brevium 
Flanagan and Kelly’s Reports (Ireland) 

Fonblanque’s Reports, 1 voL, 1849 — 1852 
Forrest’s Reports, Exchequer, 1800 — 1801 
Forbes’ Decisions, Court of Session 
Fortesque De lau^bus Angliae Begum 
Fortescue’s Reports, fol,, 1 vol., 1695 — 1738 
Foster’s Reports, Crown Baw, 1 vol., 1743 — 1761 
FountainhfQl’s Decisions, Court of Session, 2 vols*, 
1678—1712 

Fox and Smith’s Reports (Ireland) 

Fox and Smith’s Registration Cases, 1 vol., 188S— 
1896 

Fraser’s Elec. Cases, 2 vols., 1776 — 1777 
Freeman’s Chancery Reports, 1 vol., 1660 — 1706 
Freeman’s K. B. Reports, 1 vol., 1670 — 1704 

Gale and Davison’s Reports, 3 vols., 1841 — 1843 
Gibson’s Codex 

Giffard’s Reports, 6 vols., 1857 — 1865 
Gilbert’s Ca^ in Baw and in Equity, 1 vol., 1713— 
1716 

Gilbert’s Common Pleas 

Gilbert’s Reports, Chancery, fol., 1 vol., 1705 — 1727 
Gilmour ana Falconer’s Reports, Court of Session, 
1 vol., 1661—1686 

Glyn and Jameson’s Reports, 2 vols., 1821 — 1828 
Glanville De Begibus 
Glascock’s Reports (Ireland), 1831 — 1832 
Godbolt’s Reports, 1 vol., 1575 — 1638 
Goldesborou^’s Sports (the second part of Brown- 
low and Goldesborough), 1669 — 1624 

c 
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added to his deposit notwithstanding that such addition raises the Sect. 5. 
amount above iJ200 (q). Trustee 

Deposits may be received from and repaid to infants (r) or Savings 
married women (s). Bank s. 


1171. The trustees must invest all money deposited, except 

that actually required for necessary expenses, in the Bank of women. 
England in the names of the Commissioners (t), who invest it Application 
in authorised Government stocks and securities. The sums invested of deposits by 
by the trustees with the Commissioners carry interest at 2f per trustees, 
cent, per annum, and the interest payable to depositors is not to 
exceed 2J per cent, per annum (a). Increased stock and property 
may be ordered by the Commissioners to be ascertained, certified, 
and paid over (b), and any sums so paid over carry interest and are 
credited to a separate surplus fund for such bank. This fund may 
be drawn on by the trustees for necessary purposes upon a certificate 
authorised by the Commissioners (c), and if the application for such 
payment be sanctioned by the inspection committee (d). 

The trustees have power, with the consent of the Commissioners, Dealing by 
to purchase land or to erect buildings for the purposes of the bank, 
and for such purposes to apply money from their separate surplus 
fund, and, with the like consent, to sell, exchange, or lease lands 
or buildings acquired by them for the pui'poses of the bank, 
but must account for the money thereby received and pay over 
the balance, after deducting the necessary expenses, to the Commis- 
sioners to be carried to the credit of the separate surplus fund (r). 

1172. Depositors can through the bank invest their deposits or investment 
any part thereof in Government stock (/). The amount of Govern- of deposiu. 
ment stock credited to a depositor in any savings bank year is not 

to exceed £200, whether any stock has been previously sold or not, and 
the whole amount credited is not to exceed £500 at any one time (q). 

“ Special investments ” may be made by depositors through the Special 
trustees of the savings bank (k), as distinguished from investments 
out of the deposit at request of the depositor. “ Special invest- 
ments ” cannot be made unless the person requiring them is a 
depositor for not less than £50. Such special investments must 

((/) Savings Banks Act, 1893 (50 & 57 Viet. c. 68), s. 4 ; Savings Banks Act, 

1904 (4 Edw. 7, c. 8), 8. 8. Compare Trustee Savings Banks Act, 1863 (26 & 27 
Viet. c. 87), 8. 39. 

(r) Trustee Savings Banks Act, 1863 (26 & 27 Viet. c. 87), s. 30. 

(») Ibid., 8. 31 ; Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), "s. 6. 

(t) Trustee Savings Banks Act, 1863 (26 & 27 Viet. c. 87), s. 15. 

(a) National Debt (Supplemental) Act, 1888 (51 & 62 Viet. c. 16), s. 6. 

(b) Savings Banks Act, 1880 (43 & 44 Viet. c. 36), s. 6. Compare Trustee Savings 
Banks Act, 1863 (26 & 27 Viet. c. 87), s. 29. 

(e) Trustee Savings Banks Act, 1863 (26 & 27 Viet. c. 87), s. 29. 

(a) Savings Banks Act, 1891 (54 & 65 Viet. c. 21), s. 5 (2). The inspection 
committee of trustee savings banks is appointed under the scheme established 
by a 2 of this Act. 

(«) Savings Banks Act, 1904 (4 Edw. 7, c. 8), s. 4. 

(/) Savings Banks Act, 1880 (43 & 44 Viet. c. 36), s. 3. Government stock is 
defined in the Savings Banks Act, 1893 (66 & 57 Vict.c. 69), a 6 (2) and Sched. I. 

(ff) Savings Banks Act, 1893 (66 & 57 Viet c. 69), s. 2. 

(A) Trustee Savings Banks Act, 1863 (26& 27 Viet. c. 87), a 10 ; Savings Banka 
Act, 1891 (64 & 66 Viet c. 21), a. 10. 

U.L.— I. 


IT 
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not exceed £500 in the aggregate. The money must he invested 
in securities authorised by law for the time being as trustees’ 
securities, and not on mortgage of land or any interest in land (i). 
It may, however, be invested in securities issued under the Local 
Loans Act, 1875 (k), or in loans secured on any local rate levied 
under authority of Parliament by a local authority authorised to 
borrow money on that security (1). Special investments cannot be 
made by a bank which was not exercising the power before June 1, 
1891, except on the recommendation of the committee of inspec- 
tion and on the authority of the National Debt Commissioners, who 
must be satisfied on certain points as to the standing of the bank (m). 
Any bank making special investments must insert in all pass-books 
used for special investments a printed notice that the security of 
any special investment is not guaranteed by Government (n). 

1173. Where the deposit of a deceased depositor is below i*50, no 
stamp duty is chargeable on probate or letters of administration in 
respect thereof (o). Regulations may be made and altered by the 
Treasury for, among other things, the nomination by a depositor 
over sixteen years of age of a person or persons to whom any sum 
not exceeding lilOO payable to such depositor on his decease shall 
be paid, and for the revocation of such nomination (p). 

1174. Weekly returns have to be transmitted by the trustees 
and manager to the Commissioners showing the week’s transactions 
and the cash balances in hand, and yearly accounts of all moneys 
invested by them in the Bank of England, and moneys due to the 
depositors (q). Such yearly accounts are to be in the prescribed form, 
and must also be sent to the inspection committee (r). 

1175. An auditor is to be appointed for a term not exceeding 
one year, but is eligible for re-appointment {«). 

1176. No action can be brought by any depositor against the 
bank, its trustees or ofiScers, all disputes being settled by the 
arbitration of the central office of the Registrar of Friendly Societies, 
whose award is final and conclusive (t). 

Sect. 6. — Seamen’s and Naval and Military Savings Banks. 

1177. The Board of Trade have power to establish and main- 
tain a central seamen’s savings bank in London, and branches 
in such ports and places in the United Kingdom as they think fit, 
and to receive there deposits from or on account of seamen of the 

! i) Savings Banks Act, 1891 (64 & 65 Viet. c. 21), s. 10. 
it) 38 & 39 Viet. c. 83. 

f) Savings Banks Act, 1904 (4 Edw. 7, c. 8), s. 6 (2). 
m) Ibid., 8. 6 (1). 
n) Ibid., s. 6 (4). 

,o) Trustee Savings Banks Act, 1863 (26 & 27 Viet. c. 87), ss. 41, 42. 

(p) Savings Banks Act, 1887 (50 & 61 Viet. c. 40), s. 3. 

Iq) Trustee Savings Banks Act, 1863 (26 & 27 Viet. c. 87), ss. 7, 55. 

(r) Savings Banks Act, 1891 (64 & 66 Viet. c. 21^ ». 8. 

(«) Savings Banks Act, 1904 (4 Edw. 7, c. 8), s. 1. 

(t) Trustee Savings Banks Act, 1863 (26 & 27 Viet. c. 87), ss. 48, 49 ; Sayings 
Banks (Barrister) Act, 1876 (39 & 40 Viet. c. 62), s. 2. As to such arbitrations, 
see title Fbixmdlt SooiiTua. 
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Boyal Navy (o) and merchant or other sea service, their vrives, widows, 
or children (6). The amount of such deposits must not at any one 
time exceed ^200. The National Debt Commissioners, on the request 
of the Board of Trade, may receive from and repay to the account of 
the Board money paid as deposit in such banks (c). The money is 
invested in the same manner as that received from trustee savings 
banks, and interest paid thereon in the same way (d) . Sums due from 
the Board of Trade to the estate of any deceased person on account 
of any such deposit are paid and applied by the Board of Trade as if 
they were the property of a deceased seaman received by the Board (e). 

An annual account of all deposits received and repaid and the 
interest thereon is laid before both Houses of Parliament (/). 

U78. The Admiralty has power to establish savings banks (^)> 
for the receipt of deposits from petty officers and seamen on the 
books of His Majesty’s vessels, and from non-commissioned officers 
and privates of the royal marines ; and regulations for the manage- 
ment of such banks may be made by Order in Council. Subject 
to any regulations, deposits may be transferred to other savings 
banks, and any deposits may be invested in the names of the 
National Debt Commissioners in certain approved stocks and 
securities ; and the interest so obtained, which is not subject to 
any tax or deductions, may also be similarly invested (/i). 

1179. Military or regimental savings banks may be established 
under regulations made by the Secretary of State for War, with the 
concurrence of the Treasury, for the purpose of receiving deposits 
from non-commissioned officers and soldiers employed at home or 
abroad (except in India), or deposits of funds raised or paid for 
purposes connected with non-commissioned officers and soldiers (»). 

Sect. 7. — Post Office Savings Banks. 

1180. The Postmaster-General, with the consent of the Treasury, 
may authorise and direct any of his officers to receive deposits for 
remittance to the principal office, and to repay the same, subject to 
such regulations as he, with the concurrence of the Treasury, may 
prescribe (j). 

Deposits, which cannot be of less than a shilling, are duly entered 
in the depositor’s book, and if of more than ^ 1 are acknowledged by 
the Postmaster-General through an officer appointed by him (A:). 

[a) M(*i chant Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 148. 

h) Ibid. 

Ibid., 8. 149 (1). 

(d) Ibid., 8. 149 (2). See p. 677, ante. 

(e) Ibid,, s. 150. 

(/) Ibid., 8. 152. 

(g) These banks are not savings banks within the Trustee Savings Banks Act, 
1863 (26 & 27 Viet. c. 87), s. 38, or any Act relating to savings banks prior to 
June 28, 1866 ; see Naval Savings Bank Act, 1866 (29 & 30 Viet. c. 43), s. 7. 

(h) Naval Savings Bank Act, 1866 (29 & 30 Viet. c. 43), sa 8, 9. 

(i) Military Savings Bank Act, 1859 (22 & 23 Viet c. 20). Apparently no fresh 
account has been opened, and no new bank established, since 1897. 

(j) Post Office Savings Banks Act, 1861 (24 & 26 Viet c. 14), s. 1. A Post 
Office savings bank is now available in every town and in many villages, 

(k) Ibid., 8. 2. The limit of £l was fixed by the Savings Banks Act 1904 
(4Edw. 7, c. 8), a 11. 
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1181. Moneys received by the Postmaster-General are paid ovei 
to the National Debt Commissioners and invested. Deficiencies in 
the investments are to be reported to the Treasury, and are met out 
of the Consolidated Fund (1). 

1182. Begulations for the conduct of business have been made 
by the Postmaster-General with the consent of the Treasury, and 
have statutory authority (m). 

By such regulations (n) a depositor may not deposit more than 
£50 in one year (December 31 to December 81), but may pay in 
one or more sums to replace one previous withdrawal in the same 
year. The aggregate limit for deposit is £200, but if reduced by 
investment, transfer, or withdrawal, a further ordinary deposit may 
be made, bringing it up to £200, subject to the rule as to not more 
than £50 being deposited in one year. The depositor’s book should 
be sent in yearly on the anniversary of the first deposit. 

The interest paid to depositors is 2il per cent, per annum. 

Deposits may be made and withdrawn by anyone over seven 
years old, including married women (o). 

A depositor may make or withdraw deposits at any Post Office 
transacting savings bank business, without change of deposit book. 

Special facilities are afforded for repayment of sums not exceed- 
ing £100 on death, and for the nomination by depositors over 
sixteen of a pei’son or persons to receive not more than £100 out of 
the deposit on the depositor’s death. 

Investments may be made out of the deposit at the depositor’s 
request in Government stock up to a total of £500 stock. If such 
stock is reduced by sale, it may be made up to the same amount. 
Not more than £2(X) stock is to be bought in one year, but addi- 
tional stock may be bought to replace any sold in the same year. 
The minimum limit of stock is one shilling. 

There is no system of “ special investment ” in Post Office savings 
banks, but annuities can be purchased and life insurance effected 
by depositors through them. 

1183. Money cannot be deposited in two Post Ofl&ce savings 
banks, or in a Post Office savings bank and a trustee savings 
bank. A declaration has to be made on opening the account that 
such is not the case, and breach of the rule renders the depositor 
liable to forfeiture of all sums illegally deposited (p). 

1184. Deposits in Post Office savings banks are not liable to 
attachment for judgment debts of the depositor (q). 

1185. Claims by depositors are settled in the same way as in 

the case of trustee savings banks (r). 

(Z) Post Office Savings Banks Act, 1861 (24 & 25 Viet. c. 14), ss. 5, G. 

(m) Ibid., B. 11 ; Savings Banks Act, 1887 (50 & 51 Viet. c. 40), s. 1. 

(n) See Poet Office Guide. 

(o) See also Married Women’s Property Act, 1882 (46 & 46 Viet. c. 76), s. 6. 

Ip) Savinn Banks Act, 1887 (60 & 61 Viet. c. 40), s. 1 (2), and regulations 

printed in Post Office Guide. 

(g) So stated in regulations, presumably because the deposits are debts due 
from the Government. As to attachment of other deposits, see p. 688, post ; and 
as to attachment of debts generally, see title Execution. 

(r) See p. 678, ante. 
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Sect. 8.-^oint Stock Banks. 8. 

1186 . The earliest development of joint stock banks (s) was in 

1826, when - corporate bodies or co-partnerships, unlimited in 

number, were authorised to carry on banking business, both deposit Joint stock 
and issue, outside the sixty-five-mile radius from London (0- In ***° ^/° 
1833 banking other than issue business was recognised as permis- 
sible within London and the sixty-five-mile radius by corporations, 
companies, or partnerships, irrespective of the number of members («). 

In 1837 powers were given to the Crown to grant charters of 
incorporation to trading companies, including banking companies {x), 
and such charters may now be renewed or extended (a). 

In ] 844 a system of constituting banks of more than six persons Effect of 
by letters patent was instituted. Pre-existing banks under the legislation of 
legislation of 1826 and 1833 were given the option of coming under 
the new system by petitioning for letters patent, but if in operation 
prior to May 6, 1844, were not compelled to do so {h). 

The powers and privileges of banks formed within the sixty-five- 
mile radius in 1833 were assimilated to those formed outside it 
under the legislation of 1826, except with regard to the right to 
issue notes (c). 

In 1857 the limit of ten members was imposed on all unregistered Limit on 
partnerships for banking business (d), but partnerships of not more pumbere 
than ten were authorised to carry on banking business in all 
respects as any partnership of not more than six could then do (e). 

By the same Act all banks formed under the 1844 legislation were 
compelled to register with unlimited liability (/), but those of the 
earlier joint stock banks or companies which had merely availed 
themselves of the privileges of the 1844 scheme were not affected, 


(«) For the general law as to joint stock companies, see title Companies. For 
the powers and duties of directors and managers, and the company’s liability for 
their acts, see title Companies. As to statutory requirements in a contract for 
the sale of shares, stock, or interest in a joint stock banking company', see title 
Stock Exchange. 

(t) Country Bankers Act, 1826 (7 Geo. 4, c. 46). 

(m) Bank of England Act, 1833 (3 & 4 Will. 4, c. 98). 

(x) Chartered Companies Act, 1837 (7 Will. 4 & 1 Viet. c. 73). 

(а) Chartered Companies Act, 1884 (47 & 48 Viet. c. 5G). 

(б) Joint Stock Banks Act, 1844 (7 & 8 Viet. c. 113), ss. 1 — 45. 

(f) Ibii., s. 47. 

\d) It is not clear whether the restriction applies only to combinations formed 
for the exclusive purpose of banking, or whetner it would include combinations 
carrying on banking business as part of ♦heir undertaking, or what precisely 
con.stitutes banking business. See Ex parte Coe (^1861), 3 De G. F. & J. 335, 
where a society formed to receive deposits and conduct emigration operations was 
held not a banking company within the Joint Stock Banking Companies Acts ; and 
contrast O’Connor v. Bradshaw (1850), 5 Exch. 882, where a company formed for 
the purpose of buying land and i-eceiving deposits to be so utilised was held illegal 
under the Bank Charter Act, 1 844 (7 & 8 Viet. c. 32). Probably the real test is the 
receiving money to be withdrawn by cheque. 

(«) Joint Stock Companies Act, 1857 (20 & 21 Viet. c. 49). This does not, as 
before stated, appear to permit a partnership of not more than six, issuing notes 
at that date by virtue of not being more than six^ to increase its number of 
members to ten without prejudice to the right of issuing notes. See p. 572, 
note {p), ante. 

(/) Joint Stock Companies Act, 1857 (20 & 21 Viet c. 49), a. 4. 
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nor were any of the banks existing prior to 1844 which had merely 
stood on their rights. Any of such banks, however, if consisting 
of more than seven members, or any new coalition of more than 
seven persons, was entitled to register as a banking company with 
unlimited liability (g). 

In 1858 banking companies, whether registered under the last- 
mentioned provisions or newly formed, were permitted to register 
with limited liability, save as to note issue, if any (/t). 

All banks formed or registered under the above-mentioned legis- 
lation of 1857 and 1858 were made subject to the company legis- 
lation of 1862, as though registered thereunder. This legislation, 
with the subsequent amending enactments, governs their constitu- 
tion and that of all banks of more than ten persons founded since 
1862, otherwise than by royal charter or special Act of Parliament. 

Banks came into the new system as limited or unlimited according 
to their previous constitution (t), but no existing or new bank could 
by registering with limited liability preclude the liability of its 
shareholders being unlimited with regard to note issue, if 
any(/i). In 1879 banking companies registered as unlimited were 
afforded the opportunity of registering as limited, and the liability 
of shareholders in a limited company issuing notes was reformed 
by providing that in case of winding up they are liable to the 
note-holders and are further to pay, if required, towards the general 
debts of the company, a sum equal to that received by the note- 
holders out of the general assets (1). 

1187. Banks other than those affected by the legislation of 1862 
and subsequent legislation have to make yearly returns to the 
Commissioners of Inland Revenue of the names and residences of 
the members, and of the name of the firm and the places at which 
business is carried on (rw), but the Commissioners are not obliged 
to publish them (n). 

The companies within the 1862 and subsequent legislation have 
only to furnish to the Registrar of Joint Stock Companies the annual 
list and summary required of all joint stock companies, with the 
addition of the names of the places where business is carried on (o). 

1188. The accounts of every joint stock banking company 
registered since August 15, 1879, as a limited company, must 
be examined at least once a year by an auditor or auditors, 
annually appointed by the company in general meeting. Such 
auditors are to have access to the books and accounts, and may 
examine the directors or any other officer of the company in relation 


(g) Joint Stock Companies Act, 1857 (20 Sc 21 Viet. c. 49), ss. C, 13. 
iji) Joint Stock Companie« Act, 1858 (21 & 22 Viet. c. 91 \ s. 1. 

(i) CoinpanieB Act, 1862 (25 & 26 Viet. c. 89), 88. 175, 176. 

(k) Ibid,f 8. 182. It is oelieved, however, that certain companies, although 
registered as limited, have obtained special powers relieving shareholders of 
liability for notes. 

(0 Companies Act, 1879 (42 & 43 Viet. c. 76), s. 6. 
fm) Bank Charter Act, 1844 (7 & 8 Viet. c. 32), s. 21. 

(n) Inland Revenue Act, 1880 (43 & 44 Viet. c. 20), s. 67. 

(o) Revenue, Friendly Societies, and National Dent Act, 1882 (46 & 46 Viet, 
c. 72), s. 11. 
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thereto. They have to report to the members on the accounts and Skot. 8. 
on every balance-sheet laid before the company, stating particularly Joint Stock 
whether, in their opinion, the balance-sheet is a full and fair one. Banks , 
exhibiting the then state of the company’s accounts, as shown by 
the books ( p). 

1189. On the first Monday in February and the first Monday Half-yearly 
in August in each year a statement, showing the capital of the 
company, the amount of the shares, the number issued, the amount 

of the calls thereon and the receipts under such calls, and the 
liabilities and assets of the company on January 1 (or July 1) 
preceding, must be made, and a copy put up in a conspicuous place 
in the registered office of the company and in every branch, under 
a penalty of £5 a day during default (q). 

Sect. 9 . — Pnvate Banks. 

1190. Apart from issue business, any number of persons not Privat# 
e.tceeding ten may, without incorporation, carry on banking business banks, 
in any part of England or Wales (r). 

Yearly returns have to be made to the Commissioners of Inland Annual 
Revenue of the names of the partners and places where business is returns, 
carried on (s). 

Sect. 10. — Foreign and Colonial Banks. 

1191. Banka may be registered under the Companies Acts for the Foreign and 
purpose of carrying on business abroad or in the Colonies. But a Colonial 
banking corporation legally established in a recognised foreign state 

cannot be registered here(t). It may, however, carry on business 
here without preliminary formalities (u), and the liabilities of its 
members will be regulated by the law of its domicile (x). 

Part III. — Business of Banking. 

Sect. 1. — Receipt of Money on Current Account. 

1192. Save as regards the following of trust funds into his hands, Effect of 

■ ■ — — receipt, 

( p) Companies Act, 1879 (42 & 43 Viet. c. 76), s. 7. The Companies Act, 1900 
(63 & 64 Viet. c. 48), contains similar provisions with regard to all joint stock 
companies (ss. 21 — 23). It is presumed that botli apply to a joint stock limited 
banking company registered since 1879. After July 1st, 1908, such audits will 
be governed by the Companies Act, 1907 (7 Edw. 7, c. 50), s. 19, replacing 
Companies Act, 1879 (42 & 43 Viet. c. 76), s. 7, and Companies Act, 1900 (63 & 64 
Viet. c. 48), 8. 23. See further, on this point, title Companies. 

(q) Companies Act, 1862 (25 & 26 Viet. c. 89), s. 44, and Sched. I., Form D. 

(r) Ibid.y s. 4, and Sched. III., Part 2. It i6 not clear that a partnership of more 
than ten, if carrying on business prior to the Country Bankers Act, 1826 (7 Qeo. 4, 
c. 46), might not continue to do deposit business with numbers over that figure, 
but it is probable that no such partnership exists. Private banks established 
before that time would keep their numbers do^vn to six, so as to be able to issue 
notes. The number was raised from six to ten by the Companies Act, 1862 
(25 & 26 Viet c. 89), s. 4. 

(s) Bank Charter Act, 1844 (7 & 8 Viet c. 32), s. 21. 

(0 BxdkeUy v. ^chutz (1871), L. R 3 P. C. 764 ; Bateman r. Serv%C4 (1881), 6 
App. Cae. 385, 392. 

(u) Until July Ist, 1908, when such a company will have to comply with the 
requirements of the Companies Act, 1907 (7 Edw. 7. c. 50), s. 35. further, 

AS to foreign corporations carrying on business in EngUnd, title CoiCPAKiSA. 

(ac) Bateman v. Servieet tupre^ at p. 388. 
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Bankers and Banking. 

the receipt of money (a) by a banker from or on account of his 
customer constitutes him merely the debtor of tbe customer (6). 
He is not a trustee for the customer, and the latter has no right 
to inquire into or question the use made of the money by the 
banker (c). 

1193 . In the absence of notice, express or implied, the banker 
is not concerned to question the customer’s title to money paid in 
by him (d). 

If the money afterwards prove to be that of another person, 
it cannot be recovered as a general rule by such person from the 
banker, if he be under a binding contract to repay it to the person 
who paid it in (c). Bond transactions on the part of the banker 
prior to the intervention of the real owner will not be disturbed 
to the prejudice of the former (/). 

But the banker is not at liberty to disregard intimations con- 
veyed to him by the title or character in which the account is 
opened, or otherwise {g). He cannot retain any benefit to himself 
from wrongful dealing with any fund he knows to be affected with 
a trust where such benefit has been designed or stipulated for 
by him(/^). A banker cannot assert his lien over an account 
known to be a trust account, whether so described or not(t). But 
a banker may refuse to accept an account in any form which implies 
that it is affected by a trust (A*). Apart from benefit to himself, the 
banker is not, as a rule, entitled to question operations on a trust 

(a) In BO far as the receipt of money on current account consists in the collection 
of cheques and similar instruments, see }>p. 590 ei seq,,po8t, 

{h) FoUy V. Hill (1848), 2 H. L. Cas. 28. 

(c) Ibid.; Re Agra a7id Maeierman^s Banky Ex parte fVaring {1866) y 3G L. J. 
(CH.) 15L* 

(d) Bodenham v. Hoekine (1852), 21 L. J. (cH.) 864 ; Thomson v. Clydesdale Banky 
[1893] A. C. 282 ; Tassdl y. Cooper (1850), 9 C. B. 509. Qtuere whether a bankei 
should accept payments in hj or on behalf of an undischarged bankrupt, the 
moneys so paid in being prima facie the property of the trustee. 

(e) Compare Calland v. Loyd (1^^» G M. & W. 26 ; Tamil v. Coopery sujna; 
and compare Pinto v. Santos (1814), 5 Taunt 447. 

In the case of Healey v. Bank of New South Wales^ November 28, 1900, not 
reported, the Judicial Committee rejected the claim of the depositor to moneys he 
had paid into the bank, such moneys being the proceeds of Iraud on the Govern- 
ment, for which he had been convicted and punished, treating such moneys as 
payable to the Government 

{f) Re Montague (1897), 76 L. T. 203, which does not appear to have been 
decided with reference to the Married Women’s Property Act, 1882 (45 & 46 
Viet c. 76), but on general principles. 

{g^ Bodenham v. Moskins, supray Ex parte Adair, Re Gross (1871), 24 L. T. 198 ; 
BrUgman v. GUI (185’n, 24 Beav. 302. Compare Bank of New South Wales v. 
Chuibum Valley Butter Co, Proprietary, Ltd,, [1902] A. C. 643. 

{h) Gray v. Johnston (1868), L. R. 3 H. L. 1. In one coBeyFoxion v. Manchester 
and Liverpool District Banking Co, (1881), 44 L. T. 406, Fey, J. appeai-s to have 
held that the fact that the bank indirectly derived benefit from such dealing 
invalidated the transaction. In Coleman v. Bucks and Oxon Union Bank, [1897J 
2 Ch. 243, Byrne, J. shows that, to come within Gray v, Johnston, there must at 
least be an ascertained debt due to the bank, which on pressure bv the hank is 
satisfied or reduced by payment from the trust account. Compare Shields v. Bank 
of Ireland, [1901] 1 Ir. ll. 222. 

(i) Union Bank of Australia v, Murray • A ynsley, [1898] A. C. 693 ; Bank of 
Nero South Wales v. Goulbum Valley Butter Go, Proprietary, Ltd,, supra, 

{k) Ex parts Kingston, Rs Gross (1871), 6 Ch. App. 632, per MELLibH, LJ., at 
t>. 640. 
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account, or to set up the right of any person other than his 
customer (f). But where moneys obviously in the hands of a 
Government official in that capacity are paid into a private 
account and drawn out by him, it seems possible that the banker 
might be called upon by the Crown, not only to hand over any 
existing balance, but also to make good any wrongful drawings 
out (w). 

U94. Money may be paid into a customer’s current account by a 
third person, and, in ordinary cases, the banker is bound to accept 
it. But where a cheque for an amount larger than the available 
balance is presented, the banker should not allow the holder to pay 
in the deficit, and then pay the cheque (n). 

1195. The banker’s lien applies to money paid in on current 
account (o). 

1196. Money on current account is subject to the legal incidents 
of a debt. It passes under a bequest by the customer of “ moneys 
owing to me at the time of my decease ” (p), though it equally falls 
within a bequest of “ready money” (q). It is payable to the legal 
representatives of a deceased customer on production of probate or 
letters of administration (r). It is repayable on demand, the 
drawing of a cheque not being a condition precedent (s). It may 
be legally assigned (a), but probably only as a whole, by a 
single assignment (b). In England a cheque is not an assign- 
ment (c). On the bankruptcy of the customer any balance to his 
credit passes to his trustee in bankruptcy, and the banker may be 
summarily compelled to pay it over (d). 

On the service of a garnishee order nisi, made on a judgment 
against the customer, the whole credit balance on current account 
is impounded, irrespective of the relative amounts of such balance 
and the judgment debt, and the banker cannot diminish the balance 


(!) Gray v. Johniton (1868), L. R. 3 H. L. 1 ; BacJdwuse v. Charlton (1878), 8 
Ch. D. 444. 

(m) Re IFest London Commercial Bank (1888), 38 Ch. D. 364. 

(?i) Foster v. Bank of London (1862), 3 F. & F. 214. Apart from its being a 
disclosure of a customer’s account, such a proceeding is regarded by bankers as 
improper. 

(o) Misa V. Currie (1876), 1 App. Caa. 664. In Roxburghe v. Cox (1881), 17 Ch. D. 
620, the Court of Appeal, while not disputing this, preferred to base their 
judgment on the ground of set-off. 

(p) Re Derbyshire, [1906] 1 Ch. 136. 

Iq) Stein v. Ritherdon (1868), 37 L. J. (CH.) 369. 

(r) Tam v. Commercial Bank of Sydney (1884), 12 Q. B. D. 294. 

(») Foley V. Hill (1848), 2 H. L. Cas. 28, at pp. 36, 43 ; Rott v. Clegg (1847), 
16 M. & W. 321 ; Walker v. Bradford Old Bank (1884), 12 Q. B. D. 611 ; 
Tidd, [189.3] 3 Ch. 154. 

(a) Judicature Act, 1873 (36 & 37 Vick c. 66\ s. 25 (6); Walker v. 
Bradford Old Bank, supra. See, further, title Chosks in Action. 

(h) Durham Brothers v. Robertson, [1898] 1 Q. B. 765 ; Jones v, Humphreys, 
[1902] 1 Iv. B. 10 ; Hughes v. Pump House Hotel Co., [1902] 2 K. B. 190, per 
Mathew, L.J., at p. 196. 

(c) Bills of Exchange Act, 1882 (46 & 46 Vick c. 61), s. 83 (1). 

(d) Bankruptcy Act 1883 (46 & 47 Vick c. 62), s. 60 (6). 
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bj paying out of it even cheques drawn prior to service of the 
order (e). 

The Statute of Limitations (/) applies to a balance left untouched 
for six years without payment of interest or sufficient acknowledg- 
ment ( 5 ^). On a current account, however, the earlier drawings out 
are, in the absence of appropriation, attributed to the earlier payments 
in (/i) ; and where the moneys of several beneficiaries have been 
wrongfully mixed with a private account, their respective rights in 
any balance will be adjusted in accordance with this rule (i). 
There are, however, exceptions to this rule ; thus, where a trustee 
or other person in a fiduciary position has mixed trust moneys 
with his private account, all drawings out are attributed to his own 
money so far as it will go (/c). Although in ordinary cases the 
right of appropriation, unless exercised by the debtor at the time 
of payment, remains in the creditor until finally exercised by 
him (/), it would seem that in a current account the attribution of 
earlier payments in to earlier drawings out cannot be rebutted 
save by agreement between the parties or by evidence of intention 
amounting to such agreement (?«). Moneys paid into current 
account to meet a particular bill or cheque must be applied 
accordingly (n). 

U97. In the absence of special agreement, a guarantor has no 
right to control the appropriation by customer or banker of moneys 
paid in ( 0 ). The banker is bound, however, to deal with the 
accounts in the ordinary way of business. Payments in may be 
appropriated to a pre-existing debt which is not covered by the 
security, and of which the surety had no knowledge (p). On the 
termination of the guarantee the account may be closed, and a 
new one opened, to which all payments in may be carried {q). 
But the banker is not entitled, where an account is guaranteed to 
a limited extent, to split that account during the continuance of 
the guarantee and attribute all payments in to the unsecured 
balance (r). So long as an account is unbroken, a surety ought 
not to be prejudiced by any departure from the rule of appropria- 
tion of items in order of date, unless his consent to such de})arture 

(e) Rogers v. WhUdey, [1892] A. C. 118 ; Yates v, Terry, [1901] 1 K. B. 102 
(county court order). 

(/) 21 Jac. 1, c. 1C. See title Limitation of Actions. 

(y) Pott V. Clegg (1847), 16 M. & W. 321 ; and see Atkhuon v. Bradford Third 
Equitable Benefit Building Society (1890), 25 Q. B. D. 377, per Lord Esher, M.R., 
at p. 380, and Re Tidd, [1893] 3 Ch. 164, per North, J., at p. 156. 

{h) Clayton's Case (1816), 1 Mer. 572, 608. 

(t) Re Stenning, [1896] 2 Cb. 433. 

\k) Re Uallett's Estate (1879), 13 Ch. D. 696. See, further, title Trosts and 
Trustees. 

(0 Cory Browsers v. Oumers of Steamship Mecca, [1897] A. C. 286, 294 ; 
Smith V. Betty, [1903] 2 K. B. 317 ; Seymour v. Pickett, [1905] 1 K. B. 715. 

(m) Cory Brothers v. Oumers of Steamship Mecca, supra ; City Discount Co. v. 
McLean (1874), L. R. 9 C. P. 692. 

(n) Farley v. Turner (1867), 26 L. J. (cH.) 710. 

( 0 ) Re Sherry, London and County Banking Co, v. Terry (1884), 25 Ch. D. 692. 
As to a guarantor’s rights generally, see title Quarantbe. 

(p) fVilliams v, Bawlmson ( 1826 ), 3 Bing. 71. 

(?) ^ Sherry, London emd (Jaunty Bankitxy Co. v. Terry, supra, 

(r) Ibid. 
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Gow .. Qow’s Nisi Prius Oases, 1 vol., 1818 — 1820 

Gro., De J. B. Grotius, De Jure Belli 

GwilL .. Gwillim’a Tithe Cases, 4 vols-, 1224 — 1824 


H. & 0. , . 
H. & N- . . 

K. L. Gas. 
ri. & Tw. 
U, & W. 
Hag. Adm. 
Hag. Con. 
Hag. Ecc. 

Hailes 


Hale, 0. L. 

Hale, P. a 
Hare. 

Hard 

Hare 

Har. & Butli. 

Har. &W. 

Hawk. P. C. 
Hayes 

Hayes & Jo. 

Hem. & M. 

Het. 

Hob 

Hodg 

Hog 

Holt (k. b.) 

Holt (n. p.) 

Home, Ct. of Sess. 

Hop. & Colt. . , 

Hop. & Ph. , , 

Horn & H. 

Hov. Suppl, , , 
How. St. Tr. 

Hud. & B. 

Hut 

Hy. B1 


Hurlstone and Coltman's Boports, 4 vols., 1862 — 1865 
Ilurlstone and Norman’s Reports, 7 vols., 1856 — 1861 
Clark’s House of Lords’ Reports, 11 vols., 1847 — 1866 
Hall and Twells’ Reports, 2 vols., 1848 — 1850 
Hurlstone and Walmsley, 1 vol., 1840 — 1841 
Haggard’s Admiralty Reports, 3 vols,, 1822 — 1837 
Haggard’s Consistorial Imports, 2 vols., 1789 — 1821 
Haggard’s Ecclesiastical Reports, 3 vols. and Parts I. 

and IL, Vol. IV., 1827—1833 
Hailes’s Decisions, Court of Session, 2 vols., 1776 — 
1791 

. . Hale’s Common Law 
. . Hale’s Pleas of the Crown, 2 vols. 

.. Harcarse’s Decisions, Court of Session, 1 vol., 1681 
—1691 ' 

. . Hardres’ Reports, foL, 1 vol., 1655—1669 
. . Hare’s Reports, 11 vols., 1841 — 1853 
, . Harrison and Rutherfurd’s Reports, 1 vol., 1866— 
1868 

.. Harrison and Wollaston’s Reports, 2 vols., 1835— 
1836 

« . Hawkins’s Pleas of the Crown, 2 vols. 

• • Hayes’s Exchequer Reports (Ireland), 1 vol., 1832— 

Hayes and Jones’s Exchequer Reports (Ireland). 

1 vol., 1832—1834 

. . Hemming and Miller’s Reports, 2 vols., 1862—1865 
.. Hetley’s Reports, fol., I vol., 1627—1632 
.. Hobai-t’s Reports, 1 voL, 1603 — 1625 

• . Hodge’s Reports, Common Pleas, 3 vols.^ 1835— 

1837 

.. Hogan’s Reports (Ireland), 2 vols., 1816—1834 
. . Holt’s (Sir John) Reports, 1 vol., 1688—1711 
. . Holt’s Nisi PriuB Reports, 1 vol., 1815—1817 
. . Clerk Home’s Reports, Court of Session, 1 vol., 1735 
— 1744 

• . Hop wood and Coltman’s Reports, 2 vols., 1868 

1 878 

.. llopwood and Philbrick’s Eeporta, 1 vol., 1863 

1867 

. . Horn and Hurlstone’s Eepoiis, 2 vols., 1838 — 1839 
. . Ilovenden’s Suppl. to Vesey Jun. 

. . Howell’s State Trials, 33 vols. 

.. Hudson and Brooke’s imports (Ireland), 2 vols., 
1827 — 1831 *’ 

.. Hutton’s Reports, 1 vol., 1612 — 1639 
. . Henry Blackstone’s Reports, 1 voL, 1788—1796 
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I. C. L. R. 

I. Ok. E. 

I.Bq. B. 
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I. L. T. 

I. R. 0. L. 

I. R. Eq. 

It. Oirc. Oa. 
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Ir. L. Rec. Ist ser. 


Indian Jurist (cxirrent) 

Irwh ^mmon Law Reports, 17 vols., 1849 — 1866 
Irish ^ancery Reports, 17 vols., 1850—1866 
Irish Equity Reports, 13 vols., 1838 — 1850 
Irish Law Reports, 13 vols., 1838—1850 
Irish Law Times (current) 

Irish Reports, Common Law, 11 vols., 1866 — 1877 
Irish Reports, Equity, 11 vols.. 1866—1877 
Irish Circuit Cases, 1 vol., 1841—1843 
Irish Jurist, 18 vols., 1849 — 1866 

®®corder (Irish) First Series, 4 vols., 1827^ 
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be expressed, or can be implied from the character of his 
engagement (s). 

1198. Unless precluded by agreement, express or implied from 
the course of business, the banker is entitled to combine different 
accounts kept by the customer in his own right, even though at 
different branches of the same bank, and to treat the balance, if any, 
as the only amount really standing to his credit {t). The customer, 
however, has not the equivalent right, and cannot utilise a credit 
balance at one branch for the purpose of drawing cheques on 
another branch where he has no account or where his account is 
overdrawn (a). 

1199. A banker is not entitled arbitrarily to close a current 
account in credit (b). He must give the customer reasonable 
notice (c) and make satisfactory provision for outstanding 
cheques (d). 

1200. A current account may be opened with a married woman 
in her own name (e). Opening it constitutes a binding contract 
with the married woman, whether she have separate property at 
the time or not (/). She has power to draw cheques and give a 
sufficient discharge (g) ; and bond Jide dealings with the account 
cannot subsequently be questioned to the prejudice of the 
banker (//). 

1201. A current account may be opened with an infant so long 
ns it is not allowed to be overdrawn; for an infant may be a 
creditor (»). A cheque drawn by an infant entitles the holder to 
receive payment, and so constitutes a discharge {k). An infant 
cannot claim again money paid out to him or others on his 
cheques (/). 


(«) Cory Brothers Owners of Steamship Mecca, [1897] A. C. 286, at p. 295. 
Compare City Discount Co, v. McLean (1874), L. R. 9 C. r. 692. 

(0 Garnett v. APKewan (1872), L. R. 8 Exch. 10 ; Buckingham v. London and 
Midland Bank (1895), 12 T. L. R. 70 (where the banker waa precluded by the 
couise of business), 

(a) Garnett v, WKexcan, supra ; see p. 606, post, 

(h) BucJdngham y, London and Midland Bank, suma; Agra and Masttiinan^t 
Bank, Ltd, v. Hoffman (1864), 34 L. J. (CH.) 285 ; Thomas v. Howell (1874), L. R. 
18 Eq. 198, per Malins, V.-C., at p. 202 ; and compare Gumming v. Shand 
(I860), 5 H. & N. 95. 

(c) See cases cited in last note, and Beiry v. Halifax Commercial Banking Co,^ 
[1901] 1 Ch. 188. 

{d) For form of notice to customer closing account, see Encyclopaedia of Forms, 
Vol. IL, p, 476. 

(e) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), ss. 6, 7. The 
wording, which specifies deposits in a bank, must be taken to cover a current 
account. See generally title Husband and Wife. 

(/) Married Women’s Property Act, 1893 (56 & 67 Viet. c. 63). 

(fjf) Bills of Exchange Act, 1882 (45 & 46 Vict. c. 61), s. 22 (1). 

(h) Re Montamie (1897), 76 L. T. 203. 

(t) Compare Nottingham Permanent Benefit Building Society v. Thurstan, [1903] 
A. C. 6 ; and see title Infants. 

(k) Bills of Exchange Act, 1882 (45 & 46 Vict. c. 61), ss. 22 (2), 73. 

{h ‘‘The disability of infancy goes no further than is necessary for the pro- 
tection of the infant " {Burnaby r. Equitable Reversionary Interest Society (1885), 28 
Ch. D. 416, per Pbahson, J., at p. 424 ; Valentini ▼. Canali (1889X 24 Q. B. D, T 
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1202. Current accounts may be opened with corporations, 
whether trading or non-trading, and they have inherent power to 
draw valid cheques apart from special authority (m). 

Sect. 2. — Receipt of Money on Deposit Account. 

1203. The receipt of money on deposit account constitutes 
the banker a debtor to the depositor, but not a trustee thereof 
for him (n). The debt is repayable either on demand or on 
conditions usually expressed on the receipt. Specified notice may 
be stipulated for, and the return of the receipt made a condition of 
repayment, or the deposit may be for a fixed period. If the return 
of the deposit receipt be a condition precedent, no actual debt arises 
until its return (o). In case of the loss of the receipt, however, a 
Court would exei'cise its equitable jurisdiction, and not allow 
the absence of the receipt to stand in the way of the depositor 
reclaiming his money (p). Nor would the Court require the 
depositor to give an indemnity, a deposit receipt not being a 
negotiable instrument (q). 

1204. Whether a particular deposit account is attached by a 
garnishee order ?/isi depends on the terms on which it is held at 
the time of service of the order. To be affected by the order, it 
must be a debt “ due or accruing due,” that is, due or accruing due 
at a definite and certain approaching date (r). The following seem 
not attachable : (1) a deposit account repayable only on production 
of the receipt; (2) a deposit account repayable on fixed notice, 
which has not been given. The following are attachable : (1) a 
deposit account repayable on demand ; (2) a deposit account 
repayable on fixed notice, which has been given ; (3) a deposit 
account repayable at a fixed future date, or after the lapse of 
a specified time. When the account is attached, the whole 
amount is impounded irrespective of the sum recovered by the 
judgment (»). 

1205. It is doubtful whether valid cheques can be drawn against 
a deposit account at call (t). Bankers usually honour such cheques, 


(m) Serrell v. Derbyshire Fail, Co. (1850), 9 C. B. 811 ; Bateman v. Mid-lValei 
Fail. Co. (1866), L. B. 1 C. P. 499, at p. 506 (distingiiisliing cheques from bills) ; 
see generally title Corporations. 

( 7 i) Pearce v. Cresmck (1843), 2 Hare, 286 ; Fe Head (No. 1), [1893] 3 Ch. 426 ; 
Fe Head (No. 2), [1894] 2 Ch. 236. 

(o) Compare Atkinson v. Bradfoid Third Equitable Benefit Building Society 
(1890), 25 Q. B. D. 377 ; Fe Tiddy [1893] 3 Ch. 154 ; Re Dillon (1890), 44 Ch. D. 
76, at p. 81. 

( p) Re Dillon, supra, per Cotton, L.J., at p. 81. 

Iq) Even if the deposit receipt had combined with it a form of cheque, and 
this were filled up and signed by the depositor before the loss, it is apprehended 
that, as the banker could not be sued on the cheque, he wmuld not be entitled to 
an indemnity. 

(r) Jones v. Thompson (1858), 27 L. J. (q. b.) 234 ; IFebh v. Sienton (1883), 11 
Q. B. D. 518. 

(«) Rogers v. JVhiteley, [1892] A. C. 118. 

(0 The view expressea by Malins, V.-C., in favour of their validity in 
Hopkins v. Abbott (1875), L. R. 19 Eq. 222, at p. 228, and Stein v. Ritheidon 0868), 
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relying on lien or set-oflf, either of which applies to a deposit 
account (o). 

1206. A deposit account, being a chose in action, may be 
assigned as a whole under the Judicature Act, 1873(6), but the 
mere transfer of a deposit receipt does not constitute such an 
assignment (c). 

A deposit receipt, even if in terms it is expressed to bo transfer- 
able, has never been recognised as a negotiable instrument, or as 
giving the transferee a right to sue in his own name (d). Possibly 
a bank, having issued the document in a transferable form, might 
be estopped from disputing its character as such. A form of 
cheque is sometimes indorsed on a deposit receipt. In such case, 
if any conditions imposed, such as previous notice, have been 
fulfilled, the bank cannot, as between itself and the depositor, refuse 
to pay the holder (e). Payment to a person wrongfully dealing with 
even a signed deposit receipt is no discharge to the bank, unless the 
depositor is estopped by his conduct from disputing such payment (/). 

A deposit receipt may be the subject of a donatio mortis ca^isa, 
and the Court will compel the legal representatives of the deceased 
to facilitate the receipt of the money by the donee (y). Where a 
document combining the features of a deposit receipt and a cheque 
is so given, the validity of the gift will depend on which is the pre- 
dominant characteristic {h). 

1207. A deposit receipt is exempt from stamp duty (i) as an 
agreement or otherwise {k). The exemption holds good though a 
time be fixed for repayment ((), nor does provision for payment of 
interest affect the question (m). 


37 L. J. (CH.) 369, seems inconsistent with the reasoning in Re Head (No. 2), [1894] 
2 Cli. 236. Compare also Re Tidd, [1893] 3 Ch. 154, per North, J., at p. 156. 

( a ) See p. 622, post, 

(bj 30 & 37 Viet. c. 66, s. 25 (6). 

(c) Moore v. Ulster Bank (1877), 11 Ir. R. C. L. 512, though it maybe a 
good equitable assignment (Re Griffin, [1899] 1 Ch. 408). 

(d) Re Dillon (1890), 44 Cli. D, 76 ; Moore v. Ulster Bank, supra, 

(e) Re Mead (1880), 15 Ch, D. 651 ; Re Dillon, supra, 

(/) Evans v. National Provincial Bank of England (1897), 13 T. L, R. 429 ; 
and see Pearce v. Crcswick (1843), 2 Hare, 286. 

(//) Re Mead, supra; Re Dillon, supi'a. 

{h) See Re Dillon, supra. 

(i) Stamp Act, 1891 (54 & 55 Viet. c. 39), Sched, I., Receipt, Exempt 
tion (1). 

(k) Home v. Redfeam (1838), 4 Bing. (n. c.) 433, where the Court stated that the 
document, which they held to be an agreeident, would have been exempt as a 
deposit receipt if given by a banker. 

(l) Thomson v. Bell (1894), 22 Ct. Sees. Cas., 4th series, 16, at p. 18. Compare 
Home V. Redfearn, supra; Mortgage Insurance Corporation v. Commissioners of 
Inland Revenue (1888), 21 Q. B. D. 352. It is not a promise to pay within 
sect 33 of the Stamp Act, 1891, but merely a recognition of legal obligation 
resulting from the loan of which it is evidence. 

(m) In Bank of Scotland v. Watson (1813), 1 Dow, 40, the House of Lords 
declined to express an opinion on the point. The Stamp Act, 1815 (55 Geo. 3, c. 184), 
made bankers* receipts containing anv agreement or memorandum that interest 
should be paid for the money depositeii chargeable with stamp duty as promissory 
notes, but that statute is repealed, and there is no such provision in the Stamp 
Act, 1891 (54 & 55 Viet. c. 39). 
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1208. A deposit account may be opened with a married 
woman (n) or with an infant (o). A person having a deposit 
account is a “ customer ” within sect. 82 of the Bills of Exchange 
Act, 1882 (p). 


Sect. 8. — Collection of Cheques. 

Sub-Sect. 1. — Generally. 

1209. Collection, strictly speaking, is the conduct of a banker 
wbo acts as a mere agent or conduit pipe to receive payment of the 
cheque from the banker on whom it is drawn and hold the proceeds 
at the disposal of his customer. 

As such agent, he is bound to exercise diligence in the 
presentation of the cheque for payment. He fulfils his duty if, 
when the cheque is drawn on a bank in the same place, he 
presents it the day after receipt (q), or, when on a bank in another 
place, if he either presents it or forwards it on the day following 
recei^ (r). The forwarding may be to another branch or to an agent 
of the bank («), who has the same time after receipt in which to 
present. A non-clearing bank may so utilise a clearing bank. But 
in any case the bank which has received the cheque from its 
customer remains liable to him for default of its agent [t). Present- 
ment through a recognised clearing house is equivalent to present- 
ment to the bank on which the cheque is drawn (o). Presentment 
by post is suflSeient (/>), and it would appear that when a bank 
forwards by post a cheque to the bank on which it is drawn the 
latter receives it as agent for presentment to itself (c), and in that 
capacity can hold it till the day after receipt. 

Where a cheque drawn by one customer of a bank-is received from 
another customer, it is a question of fact whether it was presented 
for payment or paid in for collection. If the latter, the bank has 


(n) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), ss. 6, 7. See 
title Husband and Wife. 

(o) ‘‘The disability of infancy goe.s no further than is neces&ary for the pro- 
tection of the infant’’ {Burnaby Equitable Reversionary Interest Society (I 

28 Ch. I). 416, per Pearson, J., at p. 424). The contract is beneficial to the 
infant, and so binding on the banker. Tlie infant could never recover inon»'y 3 
withdrawn by him. Compare Valentini v. Caimli (1889), 24 Q. B. D. 166. See 
title Infants. 

(p) 45 & 46 Viet. c. 61 ; Great Western Rail, Co, v. London and County BanlCj 
[1901] A. C. 414, Lord Davey, at p. 421. 

(m) Alexander v. Burchfield (1842), 7 Man. & G. 1061 ; Rickford v. Ridge (1810), 
2 Camp. 537 ; Forman v. Bank of England (1902), 18 T. L. R. 339 ; and compare 
Boddington v. Schlencker (1833), 4 B. & Ad. 752. 

(r) Hare v. Henty (1861), 10 C. B. (n. s.) 65 ; Frideaux v. Criddle (1869), L. R, 
4 Q. B. 455 ; Heywood v. Pickering (1874), L. R. 9 Q. B. 428 ; and contrast 
Moule V. Brown (1838), 4 Bing. (n. c.) 266 ; Bailey v. Bodenham (1864), 16 C. B. 
(n. 8.) 288. 

(«) Frideaux v. Criddle^ supra. 

(t) Mackersy v. Ramsays (1843), 9 CL & F. 818. 

(a) Reynolds v. Chettle (1811), 2 Camp. 696. 

(b) Frideaux v. Oriddle^ supra, at p. 461 ; compare Bills of Exchange Act, 1882 
(45 & 46 Viet c. 61), 8. 45 (8). It is the usage to treat presentment by post by 
one bank to another as sufficient, but not presentment by letter by an ostensible 
payee reejuesting remittance by post. 

(c) Bailey v. Bodenham, supra, per Erl£, C. J., at p. 296. 
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the usual time of an agent for giving notice of dishonour (ti), but Sect. 3. 
must pay it in preference to a debt due to itself from the drawing Collection 
customer (e) . Cheques. 

If the banker fail to present the cheque within the allotted time Failure to 
after it reaches him, he is liable to his customer for loss arising present, 
from the delay (/). The indorsers, if any, are discharged (p), and 
the drawer is discharged to the extent of any actual damage he may 
have suffered by the failure of the bank on which the cheque was 
drawn subsequent to the time when the cheque should have been 
presented (/i). 

1210. If a cheque be dishonoured on presentment, the banker can Notice of 
debit the customer’s account with the amount (i). He must give ci'shonour. 
due notice of dishonour (k) either to the parties liable on the cheque, 

or to his customer (1). The latter is the usual course. Return of 
the cheque to the customer is deemed sufficient notice of dishonour, 
if the customer have indorsed it (in). Branches of the same bank 
are held to be separate persons for the transmission of notice of 
dishonour (n). A bank may apparently give notice of dishonour by 
telegram ( 0 ). 

Where a cheque drawn by one customer of a bank is paid in 
for collection by another customer, and there are not sufficient 
funds to meet it, the banker still has till the next day in which to 
return it (p). 

Where a cheque is sent by post to a bank in the dual capacity of 
agent for collection and paying bank,, it is bound to return it the 
next day after receipt, if unpaid (q). 

1211. Where cheques are collected, the banker has a reasonable When cheque 
time, consistent with ordinary book-keeping, in which to pass the 
proceeds to current account before they are available for drawing “ 
against (r). Where uncrossed cheques are credited as cash prior to 

(d) Boyd V. Emmerson (1834), 2 A. & E. 184. 

(e) Kiishy v. JFilliams (1822), 5 B. & Aid. 815, 

(/) Lubbock V. Tribe (1838), 3 M. & W. 607, per Lord Abinger, C.B., at 

p. 612. 

(g) Bills of Excliau^^e Act, 1882 (45 & 46 Viet. c. 61), s. 45. 

Ui) Ibid.j 8. 74, ditferenliating drawer of cheque from drawer of an ordinary 
bill under sect. 45. 

(i) The universal custom of bankers, apparently recognised by Lord Lindley in 
Capital and Counties Bank v. Gordon^ [1903] A. C. 240, at p. 248 ; Re Mills^ 

Bawtree db Go.^ Ex parte Stannard (1892), 10 Morr. 193. 

{k) For the general rules relating to notice of dishonour, see title Bills op 
Exchange etc. 

f/) Bills of Exchange’Act, 1882 (45 & 46 Viet. c. 61), s. 49 (13). 

(m) Ibid,y B, 49 (6). The section does not appear to cover the case of a bearer 
cheque, 

(n) Clode v. BayUy (184^, 12 M. & W. 51 ; Pnnee v. Oriental Bank Corporation 
(1878), 3 App. Cas. 326 ; Fielding v. Corry, [1898] 1 Q. B. 268. 

(o) Fielding v. (7orry, supra^ per A. L. Smith, L.J., at p. 271. 

(p) See Boyd v. Emmerson (1834), 2 A. & E. 184. 

(g) There is no direct legal authority for this proposition, but it represents the 
accepted practice of bankers. The case of a cheque sent for payment through the 
country clearing, which must be returned direct, if unpaid, by the next post, 
must be distinguished. Compare Farris Bank^ Ltd, v. il«Wt/"(1898), 14 T. L. R. 

663. 

(r) Marzetti v. Williams (1830), 1 B. & Ad. 415. 
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receipt of payment, it would appear that the customer is at once 
entitled to draw on them (s). But if the cheque is dishonoured, the 
banker is still entitled to debit the customer’s account (f). 

1212. There is no protection for the banker collecting uncrossed 
cheques (u ) ; and therefore, if the customer have no title, or a 
defective title, the banker is liable to the true owner for conversion 
or for money had and received to the face value of the cheque (x). 
But where conversion will not lie, as where the collection has been 
for a customer having a revocable title unrevoked at the time the 
money was received and handed over, the banker will be protected 
as an innocent agent who has parted with the money to his principal 
before notice (a). 

Where no question of forged indorsement precludes him, the 
banker may, in the case of both crossed and uncrossed cheques, 
escape liability if he can establish an independent title as holder in 
due course, except where the cheque is crossed “ not negotiable” (/j). 
The position of holder for value can be set up by the bank where 
cash has been given for the cheque over the counter ; where the 
cheque is paid in in reduction of an overdraft (c) ; where the cheque is 
paid in on express condition of being at once drawn against, and is so 
drawn against (d) ; where the cheque is subject to a lien(c), or, in 
the case of an uncrossed cheque, if it is credited as cash at once (/). 

Where the banker, by any of the above-mentioned methods, 
becomes holder in due course of a cheque paid in, he has all the 
rights of such holder, including that of suing the parties to it in his 
own name (<7). 


(s) Capital and Counties Bank v. Gordon^ [1003] A. C. 240, per Lonl liiNDi.KV, 
at p. 249; and compare Eyles Ellis (1827), 4 Bing. 112. Chanxkll, J., in 
Bevan v. The National Bank (1906), 23 T. L. K. G5, doubts this. As to this 
right being prccludtdbv ])revious agreement, see Akrokerri (Atlantic) Mines, Ltd, 
V. Economic Bankj [1904] 2 K. B. 465. 

(t) Capital and Counties Bank v. Gordon, supra, per Lord Bindley at p. 248 ; and 
iee Bavins, ju7ir, and Simsx. London and South U^estem Bank, [1900] 1 Q. B. 270. 

(u) For the protection of the bunker collecting crossed clu*f[ues, see p. o03,po8t. 

(x) Fine Art Society v. Union Bank of London (1886), 17 Q. B. D. 705; Great 

Western Rail. Co. v, London and County Banking < V;.,[1899] 2 Q. B. 172, [1001] A. C. 
414 ; Capital and Counties Bank v. Gordon, supra. As to recovering tlie face value, 
see Bavins, junr. and Sims v. London and South Western Bank, supra. 

(a) Holland v. Russell (1863), 4 B. & S. 14 ; Tate v. Wilts, and Dorset Bank 
(1890), Journal of the Institute of Bankers, Vo!. XX., p. 376 ; Bavins, junr. and 
Sims V. Lcnidon and South Western Bank, supra. 

(b) Capital and Counties Bank v. Gordon, supra (bearer cheriues, bank protected) ; 
Great Western Rail. Co. v. London and County Banking Co,,supra (cheques crossed 

not negotiable,” bank not protected). 

(c) London and County Bank v. Groome (1881), 8 Q. B. D. 288. 

(d) National Bank v. Silke, [1891] 1 Q. B. 435, per Bowen, L.J., at p. 439. 

(e) See pp. 620 et scq., post. 

if) Capital and Counties Bank v. Gordon, supra. But see the doubts expre.ssed 
as to the result of that case by Bigham, J., in AJcrolcerri (^Atlantic) Mints, 
Ltd. V. Economic Bank, supra, and by Channkll, J., in Bevan v. TIu National 
Bank, supra. As to whether this course is available in tlie case of crossed clieques 
since the Bills of Exchange (Crossed Cheques) Act, 1906 (6 Edw. 7, c. 17), see 
p. 597, post. 

(g) Jjondon and County Bank v. Oroome, supra (paid in in reduction of over- 
dralt) ; Ex parte Richdale, Re Palmer (1882), 19 Ch. D. 409 ; Royal Bank of 
Scotland v. Tottenham, [1894] 2 Q. B. 715 (placing at once to credit). 
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The banker may perhaps also escape liability, if he can show 8*®^, 3. 
that the proceeds of the cheque have in fact reached the hands of Collection 
the true owner, or been applied for his benefit (/t). of Cheg nes. 

1213. The banker to whom an uncrossed cheque is paid in for Right to 
collection is a holder, and may cross it generally or specially (i). 

He may cross it specially to himself (fc), but does not thereby obtain 
any protection under sect. 82 of the Bills of Exchange Act, 1882 (i). 

1214. A banker has a lien over cheques paid in for collection (tn). Lien. 

Sub-Sect. 2 . — Crossed Cheques. 

1215. The fact that a cheque is crossed in no way affects the Collection of 
banker’s duties as to presentation and notice of dishonour. Besides cessed 
the usual rights of a holder with regard to crossing, a banker to 

whom a cheque is crossed specially may again cross it specially 
to another banker for collection (n). Where a cheque crossed 
generally is sent to a banker for collection he may cross it specially 
to himself (o). 

1216. Subject to certain conditions, the banker is protected in Protection to 
the collection of crossed cheques against liability to the true 

owner (p). The cheque must be crossed when he receives it, for 
a banker crossing an uncrossed cheque specially to himself (g) 
acquires no protection (r). 

Where an uncrossed cheque is crossed by a person having 
no power to do so, e.g., one innocently in possession of it under a 
forged indorsement, who is not a holder, it is doubtful whether 
such crossing protects the collecting banker (s). 

Where the protection attaches, it covers the receipt of the Extent of 
cheque and every step taken in the ordinary course of business and prot«=tion. 
intended to lead up to the receipt of payment (a), such, for instance, 

{h) Reid V. Rujhy, [1894] 2 Q. B. 40 ; Reran v. The National Dank (190(>), 

23 T. L. R. 65. 

(i) Akrokeni [Atlantic) Mines, Ltd. v. Economic Bank, [1904] 2 K. B. 465 ; 

Bills of Exclmnj^e Act, 1882 (45 & 46 Viet c. 61), s. 77 (2). 

(k) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 77 (6). The words 
"sent to a banker” presumably include "brought,” i.e. by the customer himself. 

(/) Bissell V. Fox (1884), 51 L. T. 663; Capital and Counties Bank v. Gordon, 

[1903] A. C. 240. See note [p\ infra. 

(m) I'hompsonv. Giles (1824), 2 B. & C. 422 ; Misa v. Currie (1876), 1 App. Cos. 

654, at pp. 565, 669, 573. Compare Great IFesterti Rail. Co. v. London and County 
Banking Co. in C. A., [1900] 2 Q. B. 464. In Akrokerri (Atlantic) Mines, Ltd. v. 

Economic Bank, supra. Big u am, J., treats collection as a sjK'cial purpose excluding 
lien, but the above authoritie.s, it is submitted, must jirevail. 

( 71 ) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 77 (5). For forma of 
crossings, see Encyclopsedia of Forms, Voi. II., pp. 515, 516. 

(o) Bills of Exchange Act, 1882 (45 & 46 Viet c. 61), a. 77 (6). 

(p) Ibid., a. 82. 

(q) Under 8. 77 (6), iWd. 

(r) Bissell v. Fox (1885), 53 L. T. 193 ; Gordon v. London City and Midland 
Bank, [1902] 1 K. B. 242, affirmed sub nom. Capital and Counties Bank v. 

Gordon, supra. . 

(») If so held, it would have to be on a wide construction of the words bears 
across its face ’’ in sect. 76 of the Bills of Exchange Act, 1882 (45 & 46 \ ict. c. 61). 

Compare Simmons v. Taylor (1858), 4 C. B. (n. s.) 463, 467 (case of paying banker). 

(a) Capital and Counties Bank v. Cordon, supra, per Lord Macnaghten, at 
p. 244. 
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Sect. 8 . as stamping the bank identification stamp on the cheque (b). It 
Collection has been suggested (c) that the protection does not extend to chec[ues 
of Cheques, obtained by larceny or analogous felony, but it is submitted this is 
not the case (d). 


Conditions of 
protection. 


Per pro* 
Indorsement. 


Clicquca 
payable to 
officials. 


1217 . The banker’s dealings throughout must be in good faith 
and without negligence (e). The alternative liability arising from 
negligence renders the question of good faith practically superfluous ; 
and it is seldom, if ever, raised. Negligence in this connection is 
breach of a statutory duty to the possible true owner, not the 
customer, the duty being not to disregard the interests of such true 
owner (/). It binds the banker to inquiry when there is anything 
to raise suspicion that the cheque is being wrongfully dealt with in 
being paid into the customer’s account. 

A per pro. indorsement puts the banker on inquiry as to the 
authority of the person so indorsing, and disregard of this intima- 
tion constitutes negligence (</). And the inquiry must include not 
only the authority to indorse, but the authority to deal with the 
indorsed cheque in the manner proposed (/<). The words per pro." 
are not essential. Any cheque purporting to be indorsed in a 
representative capacity stands on the same footing (i). Where the 
indorsement is authorised, the banker is not affected by the existence 
of unfulfilled conditions {k) ; and where the indorsement and 
application are authorised, he is not liable for misapplication of the 
proceeds in the absence of any ground of suspicion (/), 

Apart from a procuration signature, any indication that the 
customer is using for his own benefit a document primd facie 
created for the benefit of, and being the property of, another 2)er8on 
should put the banker on inquiry (w). Under this head would 
come cheques payable to rate-collectors, secretaries of companies 
or charitable institutions, and the like, under their official denomina- 
tions, cheques payable to a partnership and indorsed by one partner 
paying in to his private account (n). Apart from the fact that the 


(6) Capital and Counties Bank v. Gordon^ [1903] A. C. 240. 

(c) Dicta oi Lord Halsbury and Lord Brampton in Great JVestern Rail, Co. v.* 
London and County BanJdng Co.y [1901] A. C. 414, have been taken to imply this. 

{d) The customer cannot have less than no title, the contingency against which 
the banker is protected under sect. 82. 

(e) Bills of Exchange Act, 1882 ^45 & 4G Viet. c. Gl), s. 82. The section only 
specifically mentions the receipt of the money, but negligence in taking the cheque 
lias always been held to preclude protection as necessarily involving the subsequent 
receipt 

if) Bissell V. Fox (1885), 63 L. T. 193. 

(g) Bissell v. Fox, supra ; Alexander v. Mackenzie (1848), 6 C. B. 766 ; Bills of 
Exenange Act, 1882 (45 k 46 Viet. c. 61), s. 25. 

(k) Gompertz v. Cook (1903), 20 T. L. R. 106. 

(t) Balfour v. Ernest (1859), 5 C. B. (n. 8.) 601. 

[k) Re Land Credit Co. (1869), 4 Ch. App. 460. 

(/) Bank of Bengal v. Macleod (1849), 7 Moo. P. C. C. 35 ; Bryant d* Co. v. Quebec 
Banky [1893] A. C. 170 ; Hambro v. Burnandy [1904] 2 K. B. 10. 

{m) Hannan's Lake View Centraly Ltd, v. Armstrojig db Co. (1900), 16 T. L. R, 
236, where the secretary of a company indorsed a checj[ue payable to the company 
and paid it into a private account. 

(n) Bevan v. The National Bank (1906)^ 23 T. L. R. 65. The position would 
i^em to differ from that of a partner drawing on a partnership account and paying 
into a private account, as to which see Backhouse v. Ckarlion (1878), 8 Ch. D, 446. 
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Crown is not bound by the Bills of Exchange Act, 1882 , since it is 
not specially named therein (o), it would be negligence for a banker 
to take for private account cheques payable to tax-collectors, excise 
ofiBcials, and the like under their official denominations. So perhaps 
it would be negligence to take for the private account of one executor 
a cheque payable to executors as such (p). The fact that cheques 
paid in by a stockbroker may possibly represent money of his 
clients in his hands has no effect on the collecting banker (q). 

The omission to detect an irregularity in the indorsement or 
to notice that it does not ostensibly conform to what would be 
the proper indorsement would constitute negligence (r). 

It has been suggested that the fact that a cheque is crossed 
“ not negotiable ” of itself puts the hanker on inquiry («) ; but it 
is submitted that such is not the casetO. 

1218. The crossing to a particular account, as “account payee” 
or “ account of A. B.,” has no warrant or recognition in the Bills of 
Exchange Act, 1862 (a). It does not affect the transferability of the 
cheque (h). Nor, it is submitted, does it affect its negotiability (c). 
This particular crossing has been in use too long for it to be dis- 
regarded, and it must be taken to convey an intimation to the 
collecting banker that the proceeds of the cheque are only to be 
placed to the specified account (J)- It is therefore the custom of 
most banks to decline to take the cheque for any other account, and 
a disregard of the intimation would probably be deemed negligence. 

1219. To entitle the banker to protection he must only receive 
payment for a customer {e). A customer is a person having 

(o) As to tlie extent to which the Crown is bound by statute, see title 
Statutes. 

( 2 O Compare, however, tyhiehh v. Bank of Ireland j [1901] L. R 1 Ir. 222, where 
the Court appeal's to have seen nothing irregular in an executor paying executor- 
ship money into his private account. 

iq) Thomson v, Clydesdale Bank, [1893] A. C. 282. 

m Bavins, junr, and Sims v. London and South W tsiemBank, [1900] 1 Q. B. 270, 

(s) Great Western Rail Co, v. London and County Banking Co., [190i] A. C. 414, 
r^r Lord Brampton, at p. 422. Compare Bevan v. The Uatioiml Bank (1906), 23 
T. L. R. 65, per CiiANNfiLL, J., at p. 67, 

(0 These words being merely part of the crossing, negligence in respect of a 
crossed cheque must be something outside the crossing. This particular crossing 
being for the protection of tlie public, the banker is entitled to correlative pro- 
tection. In Capital and Counties Bank v. Gordon, [1903] A. C. 240, Lord 
Brampton’s view (note («), s^ipra) was either not jessed or not adopted. 
Compare that case in the Court of Appeal, [1902] 1 K. B. 242, at p. 275. 

(a) 45 & 46 Viet. c. 61. 

(h) National Bank v. SiUce, [1891] 1 Q. B. 435. 

(C) If it did, it would have the effect of “ Aot negotiable ” without statutory 
sanction; compare National Banky, Silke, supra. The word “account ” points 
to the banker, not a transferee. 

(d) Akrokerri {Atlantie) Mines, Ltd, v. Economic Bank, [1904] 2 K. B. 465 ; 
Bevan v. The National Bank, supra, 

{e) Bills of Exchange Act, 1882 (45 & 46 Viet, c, 61^, s. 82. “ The protection 

coniened by sect. 82 is conferred only on a banker who receives payment for a 
customer, that is, who receives payment as a mere agent for collection.’’ The 
hank should he “a mere conduit pipe for conveying the cheque to the hank on 
which it is drawn and receiving the money from that hank for their customer’’ 
{Capital and Counties Bank v, Gordon^ supra, per Lord Macnaghten, at pp. 245, 
246). 


Sect. 3. 

Collection 
of Cheques. 


Crossing 
“ account 
payee.” 


Receipt for 
customer. 
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Sect. 8 . habitual dealings with the banker in the nature of ordinary 

Collection banking business. There must be use and habit (/). A single 
of Cheq ues, isolated transaction does not constitute a customer {g), nor does the 
continued cashing of crossed cheques over the counter from which 
the bank derived no direct benefit \h). 

Having a current account constitutes a person a customer (i), 
so also having a deposit account (k). Habitual discounting of bills 
with a bank would probably constitute a customer. A first trans- 
action, e.g., paying in a cheque to open an account, even though 
followed by other transactions, would probably not be protected (/). 
If a man is not a customer, his drawing a counter-cheque for the 
amount, or the entry of the transaction in the banker’s books under 
such a heading as “ Sundry Customers,” is of no avail (m). A man 
may be a customer although his account is overdrawn (n). 

Where a crossed cheque drawn on a head office or a branch is paid 
in by a customer at another branch, and paid or allowed in account, 
the bank is protected either as a collecting or as a paying bank (o). 


When bank 

becomes 

transferee. 


1220. As above mentioned, the receipt of payment must be 
exclusively for the customer (p). Save in the case of crediting 
crossed cheques as cash before receipt of payment (q), a banker 
who becomes the transferee ot a crossed cheque, or so acts with 
regard to it that but for a forged indorsement he would become the 
transferee of it, does not subsequently receive the proceeds for the 
customer, but for himself (r). The banker becomes a transferee, 
il he gives cash for it over the counter, or if the cheque is paid in on 


(/) Matthews v. Brown <k Co, (1894), 10 T, L. R. 386 ; Lacave db Co, v. Credit 
Lyonnaisy [1897] 1 Q. B, 148 ; Great Western Rail, Co. v. Londoii and County 
Banking Co.y [1901] A. C. 414. 

(g) Kleinwort v. Comploir d'Escvrnpte, [1894] 2 Q. B. 157 ; Matthews v. Brown 
dc Co., supra ; Lacave d Co, v. Credit Lyonnais, supra. 

{h) Great PFestem Rail. Co. v. London and County Bariking Co., supra. 

(t) Lacave d Co, v. Credit Lyonnais, supra. 

{k) Great Western Rail. Co. v. London and County Banking Co., supra, per Lord 
Davey, at p. 421. 

(/) “ He was not a customer at tlie moment, but he was goinj’ to become a 
customer if the cheque was collected” {Idle v. JFilts and Dorset i>’an/c (1899), 
Journal of Institute of Bankers, Vol. XX., p. 376, per DaIilinq, J.). 

(m) Matthews v. Brown S Co., supra ; Great W estem Rail, Co. v. London and 
County Banking Co., supra. 

(n) Clarke v. London and County Bank, [1897] 1 Q. B. 552» criticised by Lord 
Bindley in Great Western Rail, Co. v. London and County Banking Co., supra ; 
but the doubt was whether the bank received only for the customer, not whether 
he was one. Compare Hardy v. Veasey (1868), L. R. 3 Exch. 107. 

(o) Gordon y. Cap/ital and Counties Bank, [1902] 1 K. B. atp. 274, where the 
cheque waste order and bore a foi^^ed indorsement (-not included in appeal to House 
of Lords). But the protection would also apply in the case of a bearer cheque ; 
see p. 608, post. 

(p) See note (e), p. 695, ante. 

Provided for by the Bills of Exchange (Crossed Cheques) Act, 1906 
(6 Mw. 7, c. 17b Bee note (s), P. 697, post. 

(r) Capital and Counties Bank v. Gordon, [1903] A. C. 240, per Lord Mackaohten, 
at p. 245: ‘^It is impossible, I think, to say that a banker is merely receiving 
payment for his customer and a mere agent for collection when he receives 
payment of a cheque of which he is the holder for value.'* The person in pos- 
session of an order chec^ue under a forged indorsement could never ^ a holder 
for value, so that these words must be read in the extended sense given in the text* 
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the express understanding that it may be drawn against at once, 8®ct. 3. 
and it is so drawn against («). So probably if the cheque is received Collection 
on that footing, whether it is in fact drawn against or not (o), or is of Cheq ues, 
paid in in express reduction of an overdraft (6). But the mere 

existence of an overdraft, though the banker’s lien in respect 
thereof constitutes him for certain purposes a holder for value 
to the extent of that lien (c), would not appear to preclude the 
protection (d). 

1221. The mere fact that the banker has credited the cheque CreditiDgas 
as cash before receiving the proceeds does not prevent his 
subsequently receiving them for the customer, or deprive him of 
protection (e). 

But it would appear that the other incidents of crediting as cash 
still apply in the case of crossed cheques (./ ). 

If so credited the customer can therefore draw against the cheque 
at once(^/), unless by special agreement or course of business he is 
precluded from so doing {]i). The banker can, in the absence of a 
forged indorsement, sue upon a crossed cheque in his own name 
as a holder in due course, unless the cheque is crossed “ not 
negotiable ” (/), ^^ud may debit the customer if the cheque is dis- 
honoured (j). He may apparently set up the position of holder 
for value as against the Iverson claiming as true owner, except 
where the indorsement is forged or the cheque is marked “not 
negotiable/' 

1222. Where a cheque is crossed “not negotiable" the banker “Notncgo- 

cannot avail himself of the defence that he dealt with the cheque tiabie*’ 
pending revocation of a voidable title in the customer (/c). crossing. 


(s) National Hank v. Silke^ [1891] 1 Q. B. 435, Bowkx, L.J., at p. 439, 

(а) JiOJjal Hank of Scotland v. Tottenham, [1894J 2 Q. B. 715. 

(б) Coinpiire London and County Hank v. Groome (1881), 8 Q. B. D. 288. 

(c) Bill.s of Exchange Act, 1882 (45 & 46 Viet. c. 61), 8 . 27 (3). 

(d) Clarke v. London and County Bank, [1897] 1 Q. B. 552. The banker might 
be said to have waived his lien on the cheque, presented it on behalf of the 
customer, and retained the proceeds by virtue of his right of set-ofT. Compare 
Great Western Rail. Co. v. London and Uounty Hanking Co., [19tK)] 2 Q. B. 464, pw 
Homer, L.J., at p. 476 ; the same case, [1901] A. C. 414, per Lord Bindley, at 
p. 424. Where Lord Macnaghten, as }»reviously quoted (note (r), p. 596, a7ite), 
spoke of “ liolder for value,” it is suggested that he meant “ transferee for value.” 

(e) Bills of Exchange (Crossed Ciicques) Act, 1906 (6 Edw. 7, c. 17). Doubts 
have been expressed whether this wa*^ not the case even apart from the Act by 
Bigham, J., in Akrokerri (Atlantic) Mines, Ltd. v. Economic Bank, [1904] 2 K. B. 
465, and Channell, J., in Bevan v. The National Bank (1906), 23 T. L. R. 65. But 
see Capital and Counties Bank v. Gordon, [1903] A. C. 240, in consequence of which 
the Act was passed. The Act is not retrospective, and does not ailect tmnsactiona 
prior to its coming into operation. See Bevan v. The National Banlc, 

(/) The Bills of Exchange (Crossed Cheques) Act, 1906 (6 Edw. 7, c. 17), is by its 
terms confined to the jirotection of the banker against the true owner. 

(y) Capital and Counties Bank v. Gordon, supra, per Lord Lindlet, at p. 249. 

(h) Compare Akrokerri (Atlantic) Mines, Ltd. v. Economic Bank, supra. 

ft) Royal Bank of Scotland v. Tottenham, supra. 

(i) Capital and Counties Bank v. Gordon, supra, per Lord Lindley, at p. 248. 

\k) As to this defence in the case of other cheques, see Tate v. Wilts and Dorset 

Bank (1899), Journal of Institute of Bankers, VoL XX., p. 376. As to its exclusion 
by non-n^otiable crossing, compare Great Western Rail. Co. v. London and County 
Banking Co., [1901] A. C. 414. 
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Sect. 4« 
Collection 
of Bills of 
Exchange. 


Collection 
of bills of 
exchange. 

Sub-agents. 


Lien. 


Sect. 4. — Collection of Bills of Exchange. 

1223. If a banker undertakes the collection of bills (Z) for a 
customer he is bound to present them for acceptance and payment 
in accordance with the provisions of the Bills of Exchange Act, 
1882 must give notice of dishonour to his customer if they 

are dishonoured (n). 

If he employs a sub-agent, he is responsible to the customer 
for negligence on the part of such sub-agent (o), but has a remedy 
over against the sub-agent. 

Money received on a bill by a sub-agent is in law received 
by the banker, apart from any question of account between him 
and the sub-agent (p). A banker receiving bills for collection from 
another banker is agent for the remitting banker, not for that 
banker’s customer ; unless, therefore, the banker has distinct notice 
that the bills are the property of the customer, they may be treated 
as the property of the remitting banker (q), and are subject to a lien 
for any balance due from the latter (r). 

A banker has a lien on a bill handed to him by a customer 
for collection, if the customer be or become indebted to him (s). 
If the customer has indorsed the bill, the banker has a remedy 
on it against the customer to the extent of such indebtedness(<). 
Mere indorsement for collection, without indebtedness, gives no 
such right (a), nor does indorsement necessarily imply parting 
with the entire property in the bill(Z)). Whether the customer 
parts with the entire property depends on the natiu'e of the dealing 
between him and the banker. Entering as cash before receipt 
of the money has been held evidence only of the banker’s having 
taken the bill in his own right (c). Whether it has greater effect 


(l) For forms of bill of exchange, see Eucyclopcedia of Forms, Vol. II., 
pp. 510, 5ll. 

(m) 45 & 46 Viet. c. 61. See, further, title Bills op Exchange etc. 

(?i) eWipare Bank of Van Diemen's Land v. Bank of Victoria (1871), L. R, 
3 P. C. 526 ; Bank of Scotland v. Dominion Bank (Tmonto), [1891] A. C. 592. 

(o) Mackersy v. Ramsays (1843), 9 Cl. & F. 8)8 ; Prince v. Oriental Bank 
Corporation (1878), 3 Apj). Ca.‘>. 325. And see, further, title Agency, p. 193, 
ante. For form of acknowledgment excluding this liability, see Encyclonsedia of 
Forms, Vol. II., p. 472. 

(p) Mackersy v. Ramsays, supra. 

{q) Johnson v. Roharts (1875), 10 Ch. App. 605. Compare Ex parte Armitstead, 
Re Dilworih (1828), 2 Ql. & J. 371. 

(r) Ex parte FroggatL Re Parker (1843), 3 Mont. D. & De G. 322. Compare 
Prince v. Oriental Bank Corporation, supra, at p. 335 ; Ex parte Sargeani, Re 
Burrough (1810), 1 Rose, 163. 

{s) Giles Y. Perkins (1807), 9 East, 12; Ex parte Schofield, Re Firth (1879), 12 
Ch. D. 337 ; Dawson v. [1906] 1 Ch. 633 ; Ex parte Barkworth, Re Han ison 
(1858), 2 De O. & J. 194. 

(t) Compare Giles v. Perkins, supra, at p. 14. 

(a) There being no consideration (Ex parts Schofield, Re Firth, supra, per 
Brett, L.J., at p. 343). 

{h) Ex parte Schofield, Re Firth, supra; Ex parts Barkworth, Rs Harnson, 
supra. It may be merely by way of additional security. 

(c) Giles V. Perkins, supra; Ex parte Barkworth, Re Harrison, supra (bills 
not due) ; Thompson v. Giles (1824), 2 B. & C. 422. Compare Oaden r. New* 
foundland Savings Bank, [1899] A. C. 281, at p. 286 ; Dawson v. Isis, 
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now is doubtful (d). It would seem to constitute an undertaking by 
the banker to honour cheques to the amount of the bills (e). 

A banker is not justified in negotiating bills, whether indorsed 
by the customer or not, which have been paid in for collection (/), 
at any rate unless the state of the customer’s account renders it a 
reasonable thing to do so (g). 

A banker who collects a bill to which his customer has no 
title is liable to the true owner in trover or for money had and 
received to the face value of the bill, and has no statutory 
protection whatever (h). 

Sect. 6 . — Collection of other Documents. 

Sub-Sect. 1. — Orders for Payment, 

1224 . An order for payment drawn by a customer on his banker 
payable conditionally on the payee’s signing a specified attached 
receipt is not a cheque (i). 

Such documents are not negotiable, and if the collecting banker 
has received the amount payable under any of such documents 
in circumstances constituting conversion of the document he is 
liable to the true owner for the face value {k). 

The crossing on such documents has generally been regarded 
as affording both collecting and paying bankers the same protection 
as the crossing on cheques, and as imposing the same duties on the 
latter. This would appear to be the case (/) except that a collecting 


{d) The doctrine that crediting cheques as cash makes the hanker holder for 
value ipso factOj applied to cheques in Capital and Counties Bank v. Gordon, [1903] 
A. C. 240, has never yet been applied to bills not due. 

[e) I'hompson v. Giles (1824), 2 B. & C. 422, at pp. 429, 431. 

(/) Thompson v. Giles, supra; Collins v. Martin (1797), 1 Bos. & P. 648, at p. 649 ; 
Exports Barhworih, Re Hanison (1858), 2 De G. & J. 194. 

{u) Negotiation in some such circumstances is clearly contemplated in Thomp- 
son V. Giles, supra, see ^ Bayley, J., at p. 429: “The banker could only be 
justified ill negotiating tlieni \vhen that was rendered a reasonable course by the 
state of the customer’s account.’’ See also per Holuoyd, J., at p. 432 ; and compare 
Ex parte Barkworth, Re Harrisoii, supra. But it is submitted that the right only 
arises when there has been agreement, express or implied, that the bills may be so 
dealt with on contingencies which have arisen. The }>roper course is to hold and 
collect the bills w hen due and retain the proceeds by virtue of set* oil’. 

(h) Arnold v. Cheque Bank (1876), 1 C. P. D. 578, at p. 585. Tlie suggestion 
there of handing over the money to the customer cannot be supported in view of 
the later cases, e.g,, Fine Art Society v. Union Bank of London (1886), 17 Q. B. D. 
705 ; Capital and Counties Bank v. Gordon, [1903] A. C. 240. 

(t) Capital ajid Counties Bank v. Gordon, supra, at p. 252 (instruments in class 8) ; 
Bavins, junr, and Sims v. London and South IVestem Bank, [1900] 1 Q. B, 270. 

{k) Bavins, junr, and Sims v. London and'' South IFestem Bank, siqrra ; Capital 
Htid Counties Bank v. Gordon, supra. Compare Revenue Act, 1883 (46 & 47 Viet. 
€, 55), 8. 17 : “ Provided that nothing in this Act shall be deemed to render any 
such document a negotiable instrument” See also Gordon v. London City and 
Midland Bank, [1902] 1 K. B. 242, per Collins, M.R., at p. 275. 

{1) Revenue Act, 1883 (46 & 47 Viet c. 55), s. 17. See Bavins, junr, and Sims 
v. London and South IV estem Bank, supra / Gordon v. London City and Midland 
Bank, supra, at pp. 273, 282. Certain expressions used by Lord Bindley in the 
latter case, [1903] A. C. at p. 252, and concurred in by the other law lords, might 
seem to imply that the Revenue Act, 1883, s. 17, does not apply to these documents 
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banker would not be protected if the documents were credited as 
cash before receipt of the money (m). 

It would seem not to be regarded as negligence in a banker to 
take these documents for collection for a party other than the 
named payee (n). Beyond this, their transferability would seem 
doubtful. 

Sub-Sect. 2. — Dividend Warrants. 

1225 . With regard to dividend warrants which are strictly in 
cheque form, the banker’s duties, liabilities, and protection are the 
same as with regard to other cheques. 

But dividend warrants payment of which is made conditional, 
e./ 7 ., on signature and production of an annexed receipt (p) or on 
presentation within a specified period, are not cheques. 

As to such dividend warrants, the rules as to presentation and 
notice of dishonour api3licable to cheques are not binding. It is, 
however, the duty of the banker to present them in reasonable time 
and return them to the customer if not paid on presentation. The 
usage of bankers to require only one indorsement on a dividend 
warrant payable to several holders is preserved by the Bills of 
Exchange Act, 1882 (p). 

The crossed cheque sections of that Act(q) apply to dividend 


by reason of their not being drawn on the bank which collects them. It is 
submitted that, as the form of such documents is clearly within the section, Lord 
Lindley meant that, though the documents were effectively crossed by virtue of 
the Revenue Act, 1883, s. 17, and the crossed cheque sections incorporated 
thereby, the protection was lo.st by reason of the documents having been credited 
as cash and not being negotiable, or that by reason of a forged indorsement no 
independent title w'as possible. 

(m) Sect, 17 of the Revenue Act, 1883 (46 & 47 Viet. c. r)5}, merely enacts that 
sects. 76 to 82 inclusive of the Bills of Exchange Act, 1882, sliall extend to any 
such document, and shall so extend in like manner as if the said document w'ere a 
che(jue. It does not make such documents chetjueB, and the amending Bills of 
Exchange (Crossed Cheques) Act, 19U6 (6 p]dw\ 7, c. 17), refers only to chectucs,” 
and does not state that it is to be read as one Act wdth the Bills of E.xchange Act, 
1882 (45 & 46 Viet. c. 61). 

(n) Both in Bavins, junr. and Siws v. London and JP'cstei'n Bank, [1900] 

1 Q. B. 270, and Gordon v, London City and Midland ]>o.nk, [1902] 1 K. B. 242, 
tlie documents were taken from a third party, and no objection on this ground 
appeal's in the arguments or judgments. The wwds of the Revenue Act, 1883 
(46 & 47 Viet. c. 55), s. 17, “ intended to enable any ])erson or body corporate 
to obtain payment from such banker of the sum mentioned in such docun)ent,*^ 
might W'ell be read as confining the operation of the section to dealings with the 
immediate payee. The exaction of the payee’s receipt point.s in the same direction, 
though such receipt w^as not regarde<l as incompatible with a third party subse- 
quently obtaining payment of a dividend warrant in Partridye v. Bank of England 
(1846), 9 Q. B. 396, The proviso to sect. 17 of the Revenue Act, 1883, that 
nothing therein contained is to be deemed to make such document a negotiable 
instrument, appears to use negotiable ” in the sense of transferable, as in sect. 8 
of the Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61b It is difiicult to 
conceive a transferable but not negotiable document other tnan a cheque crossed 
“not negotiable,” which is purely a statutory creation. 

(o) Compare Capital and Counties Bank v. Gordon^ [1903] A. C. 240. A bill 

or cheque must be unconditional (Bills of Exchange Act, 1882 (46 & 46 Viet 
C. 61), 8. 3). 6 . V 


(p) 46 & 46 Viet. c. 61, a. 97 (3) 
(3) Ibid.y 88. 76 — 82 
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warrants (r). But it would appear that the Bills of Exchange 
(Crossed Cheques) Amendment Act, 1906 («), does not apply to 
dividend warrants, which are not cheques (a). 

A forged indorsement or the “ not negotiable ” crossing precludes 
the banker from setting up an independent title. Whether he can 
do so in other cases, or is justified in taking them for collection 
from anyone other than the payee, depends on the negotiability 
of a dividend warrant, which has never been judicially recognised (6). 
Where the amount of a dividend warrant has been received in 
circumstances constituting conversion of the document, the damages 
recoverable by the true owner would be the face value, independent 
of any question of negotiability (c). 

A warrant for interest as distinguished from dividend (d), if 
susceptible of effective crossing, can be so only either as a cheque 
or as an order on a banker issued by the customer (e). 

Sub-Sect. 3. — Post Office Money Orders. 

1226. These are not cheques, being drawn by one branch or 
agency of the Post Office on another. They are outside the ordinary 
crossed cheques legislation. They may, however, be crossed gene- 
rally or specially, and will only be paid in accordance with such 
crossing {/). Ihit a banker collecting postal money orders for his 
customer is absolutely protected whether they be crossed or not, 
and even if he has been negligent ((/). The collection must be for 
the customer, so that the banker would lose protection by taking 
them for value or crediting them as cash. And as they are not 
negotiable (//), he could not set up an independent title. 


(r) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 95. Interest warrant'^, if 
di8tinguislial)le from cheques or dividend warrants, would not seem to come within 
the provisions of this section. 

(.s) 6 Edw. 7, c. 17. 

(aj The Bills of Exchange Act, 1882 (45 & 46 Viet c. 61), s. 95, does not make 
dividend warrants cheques ; it merely applies to them specidc sections of the Act 
itself. Idle amending Act of 1906 (<> Edw. 7, c. 17) does not enact that it is to 
be read as one Act with the Bills of Exchange Act, 1882. In its terms it applies 
only to cheques. 

(b) Compare Partridge v. Bank of England (1846), 9 Q. B. 396, per Tindal, C.J., 
at p. 424, doubted in Goodwin v. I\ol>arfs (1875), L. R, 10 Exch. 337, at p. 354. 
Possibly a custom of rnerebauts could be proved at the present day making 
dividend warrants negotiable if payable to bearer or order. The Bills of Exchange 
Act, 1882 (45 & 46 Viet. c. 61), s. 9( (3) (d), is not sufticient to confer 
negotiability. 

(c) Compare Bavins, junr, and Siins v. London and South Western Bank, [1900] 1 
Q. B. 270. 

(d) The Bills of E.xchange Act, 1882 (45 & 46 Viet. c. 61), s. 95, specifies a 
warrant for the payment of ** dividend.” 

(c) See Revenue Act, 1883 (46 & 47 Viet. c. 55), s. 17. 

(/) Post Ollice (Money Orders) Act, 1883 (46 & 47 Viet c. 58), s. 1 and 
Soiled. I. ; Post Office (Money Onlers) Act, 1880 (43 & 44 Viet. c. 33), s. 3. 

(g) Post Ollice (Money Onlers) Act, 1880, supra, proviso to sect. 3. The proviso, 
wdiich has the force of a substantive enactment (see Matthiessen v. London and 
County Bank (1879), 5 C. P. D. 7, and see title Statutes), is not in its terms con- 
fined to crossed postal money orders, and makes no reference to negligence or 
good faith, as does sect. 82 of the Bills of Exchange Act, 1882 (45 & 46 Viet, c. 61). 
This proviso was not set up in Fine Art Society v. Union Bank of London (1880), 
17 Q. B. D. 705, but a defence based upon it appears sound. 

{h) Fine Art Society v. Union Bank of London, supra. 
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StJB-SEOT. 4. — Bankers* Draft*. 

1227. Drafts payable on demand drawn by. a branch office on 
the head oflBce of the same bank, or vice versd, are not cheques (i). 
They are, however, presumably negotiable (k). A banker receiving 
payment in circumstances amounting to conversion is liable to 
the true owner for the face value. They are not susceptible of effec- 
tive crossing (t), and ostensible crossing affords no protection to the 
collecting banker. If, however, collected by the bank on which they 
are drawn, the bank as a whole is protected if it has paid them on a 
forged indorsement (m), whether the draft be inland or foreign (n), 
A draft drawn by one bank on another is a cheque, and may be 
crossed and dealt w’ilh as such. 


Payment of 
cheques 


Post-dated 

chcquei. 


Sect. 6. — Payment of Cheques. 

1228. A banker is bound to pay cheques drawn on him by a 
customer in legal form provided he has in bis hands at the time 
sufficient and available funds for the purpose (o). He must either 
pay them or refuse payment at once; a request to re-present 
amounts to dishonour (p). 

Post-dated cheques are not invalid ( 5 ), but the banker should 
not pay such a cheque if presented before its ostensible date (r). So 


{%) Capital and C^ninties Bank v. Gordon, [1903] A. C. 240 ; Bills of Exchange 
Act, lh82 (45 & 46 Viet. c. 61}, fs. 3, 73. 

(k) Bills of Exchange Act, 1882, s. 6 (2). So that, in the absence of a forged 
imloiseiiient, an independent title may be set up where circumsUinces admit. 

(/) Queere whether this is implied by Lord Bindley in Cajrital and Counties 
Bank v. Gordon, supra, at p. 250. Only “ cheques " can be crossed under the 
Bills of Exchange Act, 1882, and “cheque^’ is defined as a bill in sect. 73, 
differing from previous crossed cheques legislation, wdiich applied to “draft or 
oixier drawn on a banker.*' There is no statutory provision for applying to them 
the crossed cheques sections. 

(m) Stamp Act, 1853 (16 & 17 Viet. c. 69), s. 19 ; Capital and Counties Bank 
V. Gordon, supra, at p. 250. 

(n) It has been contended that the section, occurring in a Stamp Act, can only 
apply to inland drafts, but the enactment, though in the form of a proviso, is 
perfectly general in its terms. The fact that it is a proviso does not prevent its 
being a substantive enactment ( Matihiessen v. London and County Bank (1879), 
5 C. P. D. 7). The Court of Chancery (Funds) Act, 1872 (35 & 36 Viet. c. 44), 
8. 11, refers to this enactment as relating to “the indorsement of drafts or orders 
drawn upon bankers for the payment of money,*’ without specifying inland drafts. 
In Brown, Brough d: Co. v. Nationml Bank of India (1902), 18 T. L. R. 669, 
Bigham, J., clearly thought it applied to foreign drafts, and his ruling was not 
dissented from by the House of Lords in Capital and Counties Bank v. Gordon, 
supra, see p. 251. 

( 0 ) Foley V. HUl (1848), 2 H. L. Cas. 28 ; Whitaker v. Bank of Eiujlund (1835), 
1 Cr. M. & R. at p. 750 ; Marzeiti v. Williams (1830), 1 B. & Ad. 415). As to 
funds available, see p. 605, vosL 

(p) Bank of ErwUxnd v. Vagliano, [1891] A. C. 107, see fer Lord Braxiwell at 
p. 141, Lord Macnaguten at p. 157, dissenting from dictum of Maulk, J., in 
Hoharts v. Tucker (1851), 16 Q. B. 660, at p. 578. 

(g| Bills of Exchange Act, 1882 (46 & 46 Viet. c. 61), s. 13 (2), even in the 
hanas of a holder who has taken a post-dated cheque before the ostensible date 
{Carpenter v. Street ^1890), 6 T. L. R. 410). Nor can an objection to the sufficiency 
of the stamp prevail if action is brought after the ostensible date (Royal Bank of 
Scotland v. Tottenham, [1894] 2 Q. B. 716). 

(r) l)a Silva v. Fuller (1776), unreported, see Sel Cas. MS. 238 ; Moidey v. 
Cvlvermll (1840), 7 M. & W. 174, par rABn, B., at p, 178. 
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if a cheque dated on a Sunday is presented on the previous Saturday, 
it should be returned with the answer Post-dated ” («). A post- 
dated cheque, however, if presented at or after its ostensible date, 
should be paid though the banker knows it to be post-dated, and 
even if it has been presented before date and refused payment (t), 

A banker must not pay an unstamped cheque, but he may affix 
and cancel an adhesive penny stamp and pay the cheque, deducting 
the penny from the amount or charging it against the drawer (w). 
If a cheque is presented for payment with an adhesive stamp 
affixed, but not cancelled, the banker must refuse payment and 
return the cheque, unless satisfied and prepared to prove that the 
stamp was affixed by the drawer (a). 

A banker is justified in refusing payment of a cheque which 
is ambiguous in form or irregular in execution (b). 

It is submitted that a banker should not pay a cheque to a payee 
he knows to be an undischarged bankrupt (c). The validity of 
payment to an infant payee has never been questioned (d). 

Bankers habitually refuse payment of “ stale ” cheques, i.e., 
cheques which have been outstanding for a period varying from 
six months in some banks to twelve in others; but the practice 
has never received judicial sanction (c). 


(s) A cheque dated on Sunday is not invalid (Bills of Exchange Act, 1882 
(45 & 46 Viet. c. 61), s. 13 (2)). Sect, 14 of the Act only applies to bills not 
payable on demand. 

(() In Emamul v. Roharts (1868), 9 B. & S. 121, the bankers were held 
justified under a custom of London bankers in refusing payment of a post-dated 
cheque so re-presented. The ground of decision was the then existing doubt as to 
the legality ol post-dated cheques. That legality is now established, as shown above, 
and the custom could not obtain at the present day. Possibly the person drawing 
and i^ suing a post-dated cheque is liable to a penalty under sect. 6 of the Stamp 
Act, 1891 (54 & 55 Viet. c. 39). 

(u^ Stamp Act, 1891 (54 & 56 Viet. c. 39), s. 38 (2). 

(а) Sect. 38 (2), ibid., only empowers the banker to ‘‘ affix and cancel ** the 
stamp where the cheque is presented “ unstamp^.” Where a cheque is drawm in 
the United Kingdom, and an adhesive stamp is used, the drawer must cancel it 
before he delivers it out of his hands {ibi<Lj s, 34), under a penalty of £10 (ihid,j 
s. 8 (3) ). No intennediate holder can affix or cancel the stamp {Hobbs v. 
Cathie (1890), 6 T. L, R. 292). A cheque with an adhesive stamp is not ‘‘duly 
stain |>ed ” unless the stamp is cancelled by the draw'er, or unless it is otherwise 
proved that the stamp W'as affixed at the proper time {ibid., s. 8 (1) ). Any j>erson 
paying a bill not duly stamped incurs a fine of £10 (tWd., s. 38). Sect. 35 only 
applies to bills drawn out of the United Kingdom. 

(б) His only responsibility is to his customer. He is not bound to decide legal 
questions, or to run unusual risks. Compare Emanuel v. Robarts^ supra; Bank of 
England v. VaglianOy [1891] A. C. 107. 

(c) Tliis question has been much discussed, and there is no direct authority on 
the point. It is the Imnker^s duty, as far as possible, to obtain a good discharge 
for his customer. This prtmd fade the bankrupt cannot give. The banker 
cannot possibly know whether or not the cheque represents after-acquired property, 
and, even if it does, mvment of it is not a privileged transaction or dealing w ith 
the bankrupt See Co)ien v. MiicAeU (1890), 26 Q. B. D. 262 \ Re Clark, Ex parU 
Beardmore, [1894] 2 Q. B. 393 ; Re Bennett, Ex parte the Official Receiver, [1907] 
1 K. B. 149. See, further, title Bankbuptcy and Insolvency. 

(d) See, as to the extent of disability of infancy, p. 687, ante. 

(«) Save in case of damage by non-presentation within a rcasonable time, the 
drawer remains liable until discharged by the Statute of Limitations {Robinson v. 
Haicksford (1846), 16 L. J. (Q. B.) 377 ; Lam v. Rand (1857), 3 C. B. (n. s.) 442). 
See title Limitation of Actions. In the notes to Serle v. Norton (1841), 2 
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cheques. therefore refuse to pay a cheque on which the date appears to have 
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1229. The cheque must be drawn by a person having authority 
express or implied Qi). And a per pro. signature, or one of like 
import, puts the banker on inquiry as to the authority of the 
person so signing (?). "Where the account is not a simply individual 
one, the parties to draw and form of drawing are generally arranged 
on opening the account, and such arrangement must be strictly 
observed. 

Apart from agreement {k), cheques on ordinary joint accounts 
should be drawn by all the parties in whose name the account 
stands (/). But the banker is justified, in case of death, in allowing 
the survivor to draw any balance standing to the joint ageount, 
even as between husband and wife, whether both or either one is 
entitled to draw, 

During a partnership, and in the absence of instructions to the 
contrary (m), any partner has the right to draw on the partnership 
account in the firm name (n). The death of one or more partners 
does not preclude the sui-viving partner or partners from drawing 
on the firm account (o), but the modern and preferable method is 
that, where to the knowledge of the banker a partner dies, the old 


Mood. & R. 401, it is suggested that tlie practice is justified by the custom of 
bankers. In any event, the customer’s credit would not be damaged by the 
cheque being returned marked with this ground of refusal. 

(/) A bill is not invalid by reason of its being undated (Bills of Exchange Act, 
1882 (45 & 46 Viet. c. 61), s. 3 (4) (a) ). It has been suggested that the holder can 
fill in the date, but sect. 12 of the Bills of Exchange Act, 1882, does not apply to 
cheques. The date of a cheque would not seem a “ material particular ” within 
8. 20. If it is, the banker is not holder lor value ; and so, to make the cliefiue 
effectual against the drawer, the date would have to be inserted in reasonable 
time and in stiict accordance with authority, of neither of which the banker is in 
a position to judge. 

(g) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 64 (2), not confined to 
bills payable after date. 

(h) Theoretically a cheque need not be drawn by a customer. Compare Capital 
and Counties Bank v. Gordon, [1903] A. C. 240. Pr< 'tection wa.s tliere awarded under 
the Stamp Act, 1853 (16 & 17 Viet. c. 59), s. 19, to bankers’ drafts, as ])eing “ drawn 
upon a banker/’ which words occur in the definition of a cheque contained in the 
Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 73. But a cheque drawn other- 
wise than by a customer would not come within any practical rules of banking law. 
There can be no obligation to pay where there are no funds out of which to pay. 

{i) BillB of Exchange Ac^ 1882 (45 & 46 Viet. c. 61), s. 25. E.g,, an executor 

cannot as a rule delegate his powers, and a cheque signed per pro* an executor 
ought not to be paid without inquiry and satisfactory explanation. 

(k) For an example, see Marsel v. Crutiwell (1875), L. R. 20 Eq. 328. 

(0 Husband v. Davis (1851), 10 C. B. QAb^per Maule^ J., at p. 650, and compare 
Brandon v. Scott (1867), 7 E. & B. 234. 

(m) For an example of the effect of such instructions, see Twihell v. London 
Suburban Bank, [1869] W, N. 127. 

(n) Partnership Act, 1890 (53 & 54 Viet. c. 39), ss. 6, 8. Opening an account 
in the firm name is evidence of authority in each partner to draw. 

(o) Backhouse v. Charlton (1878), 8 Ch. D. 444. 
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account should be operated on only for the purpose of winding up 
the partnership, and arrangements should be made for a new 
account, carrying over to it any balance remaining (p). The 
bankruptcy of one partner does not interfere with the other partners 
or partner drawing on the firm account. 

In the absence of special arrangement, one of several executors 
or administrators can draw on an account opened with the deceased, 
or with them as executors or administrators (q) ; but one trustee 
cannot draw on a trust account in which others than he are 
named as trustees (?•). 

1230 . Subject to questions of statutory protection, estoppel, or 
adoption, a banker who has paid a cheque drawn without authority 
or has paid one in contravention of his customer’s orders (s), or, 
probably, negligently (t), cannot debit the customer’s account with 
the amount. 

1231 . There must be sufficient funds to cover the whole amount 
of the cheque presented. For there is in England no obligation 
on the banker to pay any part of a cheque for an amount exceeding 
the available balance (<0. save under instructions. Cheques must 
be paid in the order in which they are presented, whether by post 
or otherwise (b). If two cheques are presented simultaneously, e.g., 
by the same mail or through the same clearing, and there are only 
funds suflicient to pay one, it is doubtful whether both may be 
returned (c). 

The funds must not only be suflScient, but available. Even 
in the case of notes or gold, the banker is entitled to reasonable 
time between the paying in and drawing against in which to carry 
out the necessary book-keeping entries (d). In the case of cheques 
and other documents, he is entitled to a reasonable time for clearing 
or collection according to their respective nature (e). 


(v) See the Partiiei-ship Act, 1890 (53 & 54 Yict. c. 39); lie Bourne^ [190(5] 
2 (ill. 427. The rights inter se of partners and the representatives of a deceased 

E artner do not seem directly to aflect the banker, but it is questionable whether 
e is entitled to ignore them. 

(q) For administration of a deceased^s estate generally, see title Executors 
AND Administrators. 

(r) See, further, title Trusts and Tru.stees, 

(«) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 75 ; Ticibell v. London 
Snuurban Bank^ [1869] W. N. 127. 

(t) See Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 80, “without negli- 
gence ; Bellamy v. Marjorihanks (1852), 7 Exch. 389 ; Carlon v. Ireland (1856), 
5 E. & B. 765, per Crompton, J., at p. 770. 

(a) A cheque is not an assignment of funds in the banker’s liands (Bills of 
Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 53 (1)). The banker only contracts 
with the customer to honour cheques when he has “ sufficient funds in hand. 
See Carew v. Duckicorih (1869), L. R. 4 Exch. 313. 

(6) Kilsby v, Williams (1822), 5 B. & Aid. 815. 

(c) Unnecessary damage would be caused to tlie customer’s credit. 

{d) Marzetti v. Williams (1830), 1 B. & Ad. 416 ; Whitaker v. Bank of England 
(1835), 1 Cr. M. & R. 744, at pp. 749, 750 ; Bransby v. East London Bank (1866), 
14 L. T. 403. 

(e) Forman v. Bank of England (1902), 18 T. L. R. 339, where a city cheque 
was passed through the country clearing and was not credited in time to meet a 
cheque drawn against it. 
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If, however, the amount is credited as cash, whether received or 
not, the customer is at once entitled to draw against it(/), unless 
precluded from doing so by agreement or course of business (g). 

1232. A balance at one branch of a bank does not entitle a 
customer to draw on another branch where be has no account or is 
overdrawn (h). If the customer has, in the same capacity, accounts 
at two or more branches, the bank is entitled to combine them in 
the absence of agi'eement or course of business, and treat the 
ultimate credit balance, if any, as alone available for drawing 
purposes (t). 

A garnishee order nisi founded on a judgment against the 
customer and served on the banker prevents any credit balance 
being available irrespective of the relative amounts of the judgment 
and the balance (A:). 

Bills discounted for the customer not yet due do not render 
a credit balance on current account not available (1). 

If a banker has marked cheques (m) at the instance of the customer, 
he is entitled to retain funds to meet them. 

Lien, set-off, or the Statute of Limitations may render moneys not 
available. 

A receiving order against, or notice of an available act of bank- 
ruptcy on the part of, the customer renders moneys standing to his 
credit at the time not available (n). 

1233. It is not the banker's business or right to set up the title 
of persons other than his customer, and mere suspicion that a 
breach of trust is involved or intended in the drawing of a cheque 
on trust funds is not sufficient (o). But it is hardly conceivable 
that a Court would award damages against the banker to a customer 


(/) Capital and Counties Bank v. Gordon^ [1903] A. C. 240, •per Lord Lindley, 
at p. 249, 18 apparently not allected by the llills of Exchange (Crossed Cheques) 
Act, 1906 (6 Edw. 7, c. 17), even in the case of crossed cheques. That Act only 
touches relations between the banker and the true owner. 

ig) Akrokerri (Atlantic) Mines^ Ltd. v. Economic Bank., [1904] 2 K. B. 465 ; 
copipare Bevan v. The National Bank (1906), 23 T. L. R. 65. 

(h) Woodland v. Fear (1857), 7 E. & B. 619 ; compare Garnett v. M^Kewan 
(1872), L. R. 8 Exch. 10; Union Bank of Australia v. Murray -Aymley^ [1898] 
A. C. 693. 

(i) Garnett v. M^Kewan, supra; Buckingham dc Co. y. London and Midland 
Bank (1895), 12 T. L. R. 70 (course of business precluding* combination). 

(k) Rogers v. Whiteley^ [1892] A. C. 118 ; Yates v. 2'erry, [1901] 1 K. B. 102 
(county court order). See p. 585, ante. 

(l) Bower v. Foreign ana Colonial Gas Co. (1874), 22 W. R. 740, distinguishing 
BoUand v. Bygrave (1825), 1 Rv. & M. 271, which had previously been doubted in 
Barnett v. Brandao (1843), 6 Man. & G. at p. 654 ; Jeffryes v. Agra and Master- 
man's Bank (1866), L. R. 2 Eq, 674. In the event of a customer’s bankruptcy, 
apart from any determination of the authority to pay cheques, the banker could 
probably hold a credit balance as against such bills. See Bankruptcy Act, 1883 
(46 & 47 Viet. c. 62), s. 38 ; Alsager v. Currie (1844), 12 M. & W. 751. 

(m) Cheques are sometimes marked by bankers as a warrant to persons taking 
them that the bankers bold sufficient funds on the drawer^s account to meet the 
cheques. See note (m), p. 607, post. 

(n) Bankruptcy Act, 1883 (46 & 47 Viet. c. 62), ss. 9, 49. 

(o) Gray v. Johnston (1868), L. R. 3 H. L. 1, per Lord Wkstbury, at p. 14 ; Bank 
of New South Wales v. Ooulburn Valley Butter Co. Proprietary ^ Ltd., [1902] A. C. 
643 ; Coleman r. Bucks and Oxon Union Bank, [1897] 2 Ch. 243. 
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Abbreviations. 


li* M. P. • • * . 

Ij« ]R«. • • • • . 

Xi« B>» • . . • • 

Ti. B. It 

L, B. A. & E. . . 

L. B. 0. C. B. . . 

L. B. C. P. 

L. B. Eq. 

L. B. Exch. 

L. B. H. L. 

L. B. Ind. App. 

Jj, B. Ind. App. Supp 
Vol. 

L. B. P. & D. . . 

L. B. Q. B. 

E. B. Sc. & Div. 

L. T 

E. T. Jo. • • « 

E. T. (o. s.) 

E. & WelsD. 

Eane 

Eaii. • . « • t 

Eaws. Beg. Cas. 

Ed. Baym. 

licacli * • • • • 

Eee 

Lee temp. Hard. . 

Ee. & Ca. 

Eeon. . , 

Lev. 

'Eew. C. C. 

Eey 

Eib. Ass, 

Lib. Int. . . 

Eib. PI. . . 

Eil 

Eitt 

Eofft 

Eong. & T. 

End. E. C. 

Eumley P. E. 0. 

Ensb. 

Eush Pr. 

Eut 

Eut. Beg. Cas. . . 

Eynd. , . , , 


Eowndes, Maxwell, and Pollock’s Reports, Bail 
Courts, 2 vols., 1850 — 1851 
Eaw Quarterly Review (current) 

Eaw Reports 

Eaw Reports, Ireland 

Eaw Reports, Admiralty and Ecclesiastical, 4 vols., 
1865—1875 

Eaw Reports, Crown Cases Reserved, 2 vols., 1868 — 
1875 

Eaw Bei>orts, Common Pleas Cases, 10 vols., 1865 — 
1875 

Eaw Reports, Equity Cases, 20 vols., 1865 — 1875 
Eaw Reports, Exchequer Cases, 10 vols., 1865 — 
1875 

Eaw Reports, English and Irish Appeals, 7 vols., 1866 
—1875 

Eaw Reports, Indian Appeals (current 
Eaw [Sports, Indian Appeals, Supplementary 
Volume, 1872 — 1883 

Eaw Reports, Probate and Divorce, 3 vols., 1865 — 
1875 

Eaw Reports, Queen’s Bench Cases 
Eaw Reports, Scotch and Divorce Appeals, House 
of Eords, 3 vols., 1866 — 1875 
Eaw Times Reports (current) 

Eaw Times Newspaper (current) 

Eaw Times Reports, Old Series, 33 vols., 1843 — il869 
Eloyd and Welsby’s Commercial Reports, 1 vol., 
1829—1830 

Eane’s Reports, foE, 1 vol., 1605 — 1612 
Eatch’s Reports, fob, 1 vol., 1625 — 1628 
Eawson’s Registration Cases (IrelaTid) (current) 

Eord Raymond’s Reports, 3 vols., 1694 — 1732 
Eeach’s Crown Cases, 2 vols., 1730 — 1815 
Eee’s Ecclesiastical Reports, 2 vols., 1752 — 1758 
Eee’s Cases Hardwicke, King’s Bench, 1 voL, 

1733—1738 

Eeigh and Cave, 1 vol., 1861 — 1865 
Eeonard’s Reports, fob, 2 vols., 1581 — 1615 
Tjevinz’s Reports, 3 vols., 1660 — 1697 
Eewin’s Crown Cases, 9 vols., 1822 — 1888 
Eey’s Reports, fob, 1 vob, 1608 — 1629 
Eiber Assisarum, Year Book, Part V. 

Eiber Intrationum 
Eiber Placitandi 
Eilly’s Reports or Entries 
Eittleton’s Reports, fob, 1 vob, 1626 — 1632 
Eofft’s Reporte, fob, 1 vob, 1772 — 1774 
Eongfield and Townsend’s Reports (Ireland), 1 vob 
1841—1842 

Euders’ Election Cases, 3 vols., 1785 — 1790 
Eumley’s Poor Eaw Cases, 1 vob, 1834 — 1839 
Eushington’s Admiralty Reports, I vob, 1860 — 1863 
Eush’ B Practice 

Eutwyche’s Reports, 2 vols., 1682 — 1704 
Eutwyche’s Registration Coses, 2 vols., 1843 — 1853 
Eyndewode, Provinciales 


M. & 8. . . 
M. & W. . . 
M‘Cle. . . 
M‘01e. & Yo. 
Mac. & G. 


Maule and Selwyn’s Reports, 6 vols., 1813 — 1817 
Meeson and Welsby’s Reports, 17 vols., 1836 — 1847 
M^Cleland’s Reports, 1 vob, 1824 
M*Cleland and Younge’s Reports, 1 vob, 1825 
Macnaghten and Gordon’s Reports, 3 vols., 1849 — 
1851 
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who had to admit, or against whom it was proved, that he drew the Sect. 6. 
cheque for the purpose of defrauding the trust (p). A banker should Pasrment ol 
not pay a cheque drawn on trust funds in his own favour in circum- C hequ es, 
stances which would in law render him accessory to a fraud, e.ff., 
where there has been a balance struck against a trustee on his 
private account and pressure for payment, followed by the drawing 
of a cheque on the trust account for the amount due (q). 


1234. The duty and authority to pay a cheque drawn by a peter 
customer are determined — a^tha 

(1) By countermand of payment (r), commonly known as stopping pay, 
a cheque. Stopping by telegram is sufficient (s). One partner has count 
power to stop a cheque issued in the firm name ; one executor has mand 
power to stop a cheque signed by another (t). Where a banker 

has marked a cheque at the instance of the customer, the customer 
cannot countermand payment of the cheque after issue (u). 

(2) By notice of the customer’s death (x). 

Where one of two or more partners or customers on joint Deatl 
account dies, the survivors or survivor can still draw on the 
account (a). But on the death of one of several trustees the banker 


Determina- 
tion of 
authority to 
pay. 

Counter- 


must not honour cheques on the trust account drawn by the 
survivor or survivors unless satisfied of his or their power so to 
draw under terms of the trust. 


(3) By a receiving order made against the customer or notice of Bankruptcy, 
an available act of bankruptcy on his part (b). 

Notice of intention to commit an act of bankruptcy has not the 
same effect (c). If a banker chooses to open a new account with the 
bankrupt after adjudication, he cannot refuse to honour cheques 
drawn on it, unless the trustee intervene (d). 

If the banker were served with an injunction not to pay, he Injunction. 


(p) Gray v. Johnston (1868), L. R. 3 H. L. 1, per Lord Cairns, at p. 11 ; Hunt 
V. Maniere (1864), 34 Beav. 157. 

(q) Gray v. Johnston^ supra^ and cases cited, note (/i), p. 584, ante. 

(r) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 75. As to payment 
contrary to instructions, see Tvoibell v. London Suburban Bank, [1869] W. N. 
127. 

(s) Curtice v. London City and Midland Bank (1907), 23 T. L. R. 594, where the 
Court agreed that there niiglit be a countermand by telegram, but differed as to 
wlietlier there had been a siitticient communication of the countermand. 

(t) G%unt V. Taylor (1843), 2 flare, 413. 

(u) By 60 marking (see note (?n),p. 606, ante), the banker becomes bound to pay 
to any other banker presenting it. Compare Goodwin v. Robarts (1876), L. B. 10 
Exch. at p. 351 ; Gaden v. Newfoundland Savings Bank, [1899] A. C. 281 ; 
Imperial Bank of Canada v. Bank of Hamilton, [1903] A. C. 49. Sect. 75 of the 
Act does not include the case as an exception, but the banker is in the position of 
an agent with interest, for which see, further, title Agency, p. 228, anf^. Even if 
the cheque is not crossed, it might be presented through a banker, or be subse- 
quently crossed. 

(x) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 75. 

(a) See p. 604, ante. 

(b) The right and duty to refuse payment in such case arises, not so much from 
the actual determination of the customer’s authority as from the fact of the 
relation back of the trustee’s title in the event of adjudication, which renders the 
funds not available. See p. 585, ante, 

(c) Re Wright, Ex parte Arnold (1876), 3 Ch. D. 70 ; Trustee of Lord Hill v% 
Roxolands, [1896] 2 Q. B. 124. 

(d) See, as to after-acquired property, note (d), p. 684, ante. 
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Bankers and Banking. 

would have to obey it, but such an injunction ought not to be 
granted (e). 

1235. If a banker without justification dishonour his customer’s 
cheque, he is liable to the customer in damages for injury to 
credit (/). Actual proof of injury is not necessary to warrant 
substantial damages (y). 

The holder has no remedy against the banker, unless the banker 
has admitted to him that he holds money specially to meet the 
particular cheque (Ji). 

Sect. 7. — Protection to Bankers paying Cheques. 

Sub-Sect. 1. — Bearer Cheqttes. 

1236. A cheque of which the payee is a fictitious or non-existing 
person may be treated by the banker as payable to bearer (i), though 
ostensibly payable to such payee or order (k). It would af)pear that 
documents made paj'able to an impersonal payee or order, e.g., 
“ Wages or order,” “ Petty cash or order,” are not within the above 
rule (1). Nor is a person fictitious or non-existing within the rule 
where he is a real person known to the drawer and intended by bim 
to have the benefit of the cheque, although the drawer is induced 
to insert the name and draw by fraudulent representations of a 
third party, and the ostensible payee could never have enforced 
payment of the cheque (hj). But in such case the paying banker would 
usually be protected as having paid on a forged indorsement (?i). 

A banker who in good faith and without negligence (o) pays a 
bearer cheque on presentation is free from all liability (p), and 
can debit his customer (g) though the holder had no title or a 


(«) Fontaine-Besson v. Partes Banking Co. and Alliance Bank (189j), 12 T. L. II. 
121. As to garnishee order against customer, see p. 585, ante. 

(/) Manelti v. Williams (1830), 1 B. & Ad. 415. 

((/) Bolin V. Steward (1854), 14 C. B. 695 ; Summers v. City Bank (1874), L. R 
9 C. P. 580. 

(/i) Boyd V. Emmerson (1834), 2 A. & E. 184. 

(i) For definition of a bearer cheque, see p. 669, ante. Bills of E.vchange Act, 
1882 (45 & 46 Viet. c. 61), s. 8 (3). 

(k) Ibid., 8. 7 (3) ; Bank of England v. Vagliano, [1891] A. C. 107. 

(l) Grant v. Vaughan (1764), 3 Burr. 1516, yer Lord Mansfield, at p. 1623, 
“ There was no person originally named as the payee. It runs, ‘ Pay to ship 
Fortune or bearer’ per Wilmot, J., at p. 1528, “No person at all is named. 
It is, ‘Pay to ship Fortune or bearer.”’ Compare Bills of Exchange Act, 1882 
(45 & 46 Viet. c. 61), 8. 2 (definition of “person ’’) ; Bank of Englaiid v. Vagliano, 
supra, per Lord Selborne, at p. 129. Compare, however. Lord IIerschell, at 
p. 153. The Cotmcil of the Institute of Bunkers have decided that such cheques 
cannot safely be treated as p^able to bearer, see “ Questions on Banking 
Practice,” No. 1938, Journal of Institute of Bankers, March, 1904. 

(m) Vinden v. Hughes, [1905] 1 K. B. 795, distinguishing Bank of England 
V. Vagliano, supra, and Clutton v. Attenborough, [1897] A. C. 90 ; Mewbeth v. 
North and South Wales Bank, [1906] 2 K. B. 718. 

(n) See p. 609, post. 

(o) Bellamy v. Marjoribanks (1852), 7 Exch. 389 ; Carlon v. Ireland (1856), 6 
E. & B. 765. See Bills of Exchanjje Act, 1882 (46 & 46 Viet. c. 61), s. 80, 
as to crossed cheques paid in good faith and without negligence. 

(p) Charles v. Blaekwell (1877), 2 C. P. D. 161, at p. 163 (not liable to true 
owner). 

(j) Charles v. Blackwell, supra, at p. 168, 
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defective title to the cheque (r). If the cheque had reached the Sect. 7, 
payee actually or constructively, the customer is discharged both Protection 
on the cheque and consideration (s). f*® Bankers 

painng 

Sub-Sect. 2. — Order Clieqttea. Cheques. 

1237. A banker who in good faith and in the ordinary course of or^er 
business pays a cheque payable to order (t) drawn on him, to cheques, 
which the person in possession has no title, by reason of the indorse- Forged 
ment being forged, is protected from liability, and can debit his indorsement, 
customer with the amount so paid (a). A thing is done in good 

faith if it is done honestly, whether it is done negligently or not(i). 

Apart from the crossed cheques sections, payment contrary to Ordinary 
the crossing would not be in the ordinary course of business (c). 

Omission to ascertain that the ostensible indorsement was in 
proper form, where one indorsement is “Placed to account of 
payee,” would be a departure from the ordinary course of business. 

Payment over the counter of a cheque for a large amount to a 
suspicious-looking person might be such a departure ((1). 

To send notes by post in response to a request by letter inclosing 
an order cheque ostensibly indorsed by the payee would probably 
be held not in the ordinary course of business (e) ; but absence of the 
collecting banker’s stamp would not seem to prevent payment being 
in the ordinary course of business (/). 

Payment need not be in actual cash to the person presenting (^). 

1238. It would appear that the cheque need not necessarily cheque not 

be drawn by a customer (//). But whether payment of a cheque ^rawn by 

1 ■ customer, 

(r) Bills of Excliange Act, 1882 (45 & 46 Viet. c. 61), s. 59. “Holder” includes 

“ bearer’’ (tbicl., s. 2). “ Bearer ” is the person in possession, without reference 

to title (ibid.), 

(s) Charles v. Blackwell (1877), 2 C. P. D. 151, at p. 158. 

(t) For definition of order cheque, see p. 569, ante, 

(a) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 60. This section does 
not apply to drafts between branch and head banks, for which see p. 612, post, 
or to documents payment of which is made conditional on the signature of an 
annexed receipt, or presentation within a limited time, for which see p. 613, post 
{Capital and Counties Bank v. Gordon, [1903] A. C. 240). 

(b) Bills of Exchange Act, 1882 (45 46 Viet, c, 61), s. 90. 

(c) Smith V. Union Bank of London (1875), 1 Q. B. D. 31, at p. 35. 

{d) Qouipaxa Bank of England v, Vagliano, [1891] A. C. 107, Lord Halsbdry, 
at p. 13 7. But the banker must payor dishonour at once, and refusal, if it proves 
uniounded, will subject him to liability to liis customer, 

(e) Where autliorised by agreement or usage a presentment through the post 
office is sufficient” (Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 45 (8)) ; 
but the nractice of most bankers is to return such cheques unless they come from 
another Danker ; and it may be assumed that presentment by post by a private 
person is not authorised by usage. The banker might possibly consider himself 
agent for presentment (see ante, p. 590). and hold tlie cheque for a day, during 
which he could communicate with his customer for instructions. 

(/) See Questions on Banking Practice, 5th ed., No. 410. 

if) “Payment” within the meaning of the Act is broadly interpreted (see 
Glasscock v. Balls (1889), 24 Q. B. D. 13, per Lord Esher, at p. 16). A cheque 
drawn on one branch of a bank, paid in at another, and appearing as an item in 
balancing accounts between the branches, has been held to be paid {Bissell db Co. 

V. Fox Brothers Go. (1885), 63 L. T. 193 ; Capital and Counties Bank v, Gordon^ 

[1903] A. C. 240). 

Qi) See Canital and Cotmties Bank v. Gordon^ uupra, where protection was 
accorded to bankers* drafts (see p. 618, post) under the Stamp Act, 1853 

U.L.— I. X 
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otherwise drawn would be in the ordinary course of business appears 
more than doubtful. But the protection extends to a per pro. 
indorsement (i). 

Where a person claims payment of an open order cheque over 
the counter, alleging that he is the payee thereof, and only signs 
his name on the back at the insistent request of the banker, it is 
submitted that the banker does not obtain protection (/c). 

Sub-Seot. 3. — Crossed Cheques. 

1239. The Bills of Exchange Act, 1882 (Z), does not, as the 
earlier crossed cheques legislation did, directly prohibit a banker’s 
paying in contravention of the crossing, except in the case of a 
cheque crossed to more than one banker, none of whom is an 
agent for collection. But a banker so doing is liable to the 
true owner for any loss the latter may sustain thereby (?u). In 
the case of a forged indorsement he would also lose the protection 
of sect. 60, such payment not being in the ordinary course of 
business (n). 

Notwithstanding the absence of the direct prohibition, a banker 
cannot charge his customer with the amount of a crossed cheque 
paid in contravention of the crossing (o), even, it would seem, 
though payment were made to the true owner (p). 


(IG & 17 Viet. c. 59), 8. 19, in which the words drawn on a banker are the same as 
in s. 60 of the Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61). Con.sider, how- 
ever, the history of the legislation given in Charles v. Blackwell (1877), 2 C. P, D. 
151, at p. 156, and in Capital and Counties Bank v. Gordon^ [1903] A. C. 240, fer 
Lord Lindley, at p. 250. There is nothing about ordinary course of business ” 
in 8, 19 of the Stamp Act, 1853. 

{%) Charles v. Blackwell^ suvrUy decided on the Stamp Act, 1853 (IG & 17 
Viet. c. 59), 8. 19, but applicable to the Bills of Exchange Act, 1882 (45 & 4G 
Viet. c. 61), 8. 60. 

(k) “Indoreeinent” means an indorsement completed by delivery (Bills of 
Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 2). There can be no delivery to the 
drawee. The terms of sect. GO as to “indorsement of the payee or any subsequent 
indorsement ” point to the indorsement being for negotiation, or at least collection ; 
and those as to the banker being deemed to have paid the hill in due course, not- 
withstanding the forged indorsement, imply payment made to an o.sten8ible 
holder under the indorsement [Keene v. Beard (1860), 8 C. B. (n. s.) 372, at 
p. 382, where Byles, J., held such signature a receipt, not an indorsement. 
Compare the Finance Act, 1895 (58 Viet. c. 16), s. 9, treating such signature as a 
receipt. The words of Cockbdrn, C.J., in Charles v. Blackivelly suproy at p. 157, 
may be read to the contrary effect). Qucercy whether payment in such circum- 
stances is “ in good faith and in the ordinaiy course of business for the purposes 
of the section. 

(0 45 & 46 Viet. c. 61. 

(m) Bills of Exchange Act, 1882 (45 & 46 Viet. 'c. 61), s. 79 (2). 

(n) Smith v. Union Bank of London (1876), 1 Q. B. D. 31, 35. 

(o) Smith v. Union Bank of Londoiiy «4»ra, in which cose tliere was a direct 
prohibition ; but the disability to debit tne customer was apparently based on 
disobedience to mandate (Bobbeit v.PinJcett (1876), 1 Ex, D. 3G9), Such payment 
would clearly be made negligently, as to which see p. 608, ante. See also proviso 
to Bills of Exchange Aci, 1882 (45 & 46 Viet. c. 61), s. 79. “Shall not be 
questioned " implies that the customer may repudiate payment contrary to the 
crossing. 

(p) Payment had been made to the true owner, the bond fide holder, in Smith 
▼. Union Bank of Londony supra. Possibly, however, the Court would apply the 
doctrine laid down in Beid v. Rigby db Co., [1894] 2 Q. B. 40 ; Bevan v. The jfational 
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The fact that a crossed cheque has been refused payment does 
not make it an open cheque for the purpose of re-presentation (q). 

1240. A banker is protected if he pay a cheque in accordance 
with its ostensible crossinp;, if any, notwithstanding the same may 
have been obliterated, added to, or altered otherwise than as 
authorised by the Bills of Exchange Act, 1882 (r). “ Addition ” 

must mean a material addition, effective under the crossed cheques 
sections ; the addition of a memorandum such as “ Account payee” 
would not justify the banker in refusing to pay the cheque, or in 
itself deprive him of protection in paying (s) ; nor does such addition 
have any direct effect on the paying banker (a). The “ opening ” a 
crossing, t.c., writing “ Pay cash ” and initialling, is a patent 
alteration not authorised by the Act, and a banker pays such a 
cheque over the counter at his own risk should the opening prove 
unauthorised. No right accrues to the true owner by the use of 
such words under sect. 79 of the Bills of Exchange Act, 1882 (b). 

A banker paying a crossed cheque in good faith, without negli- 
gence, and in accordance with the crossing, is protected, and can 
debit his customer, notwithstanding any defect of title in the 
collecting banker or ihe person from whom he received it (c). If 
the cheque had come to the hands of the payee (d), the drawer is 
discharged both on the cheque and on the consideration (e). 

Protection under the crossed cheques sections might be doubt- 
ful in the case of an open cheque crossed by a person having 
no authority to cross, e.g., an innocent person in possession 
under a forged indorsement, but the banker would be otherwise 
protected (/). 

The addition of “ not negotiable ” to the crossing has no effect 
whatever on the paying banker. “ Not negotiable ” by itself, 
however, does not constitute a crossing (g). 

The banker’s identification stamp may or may not be a crossing. 
If impressed on an open cheque by the collecting banker, it probably 

Bank (1900), 23 T. L. It. 65, as to adoption of a payment by taking the benefit 
thereof. 

( 5 ) It remains a crossed cheque ; compai-e Questions on Banking Practice, 
No. 432. 

(r) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 79, proviso. The proviso 
is defectively drawn. “ To have been added to or altered” etc., grammatically refers 
to the cheque, not the crossing, but the words are intended to apply to the latter. 

(*) See Akrokerri (Atlantic) Mines, Ltd. v. Economic Bank, [1904j 2 K. B. 465, 
per Bigham, J., at p. 472. 

(a) Ibid. ; and see p. 595, ante. The paying banker could, as a rule, have no 
knowledge for whose account the cheque was being collected. The only doubtful 
case would be where the cheque bore several indorsements after that of the payee, 
and one was forged. Queers, whether payment in such case would Ite “in 
the ordinary course of business ” or “ without negligence.” 

(b) The section only mentions definite recognised crossings. 

?e| Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 80. 

^ It is presumed that “ constructive ” coming to payee’s hands would be 
sufficient. 

(e) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 80. 

(/) Compare Simmons v. Taylor (1857), 2 C. B. (k. s.) 528, per Cresswell, J.,at 
p. 539 ; affirmed, 4 C. B. (n. b.) 463. But if the cheque is an order cheque, the 
banker is protected under sect. 60. if a bearer cheque, by having paid to bearer. 

(ff) See definitions in Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 76. 

X 2 
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is (h). So, again, the collecting banker’s stamp on a cheque crossed 
generally would probably constitute it a cheque crossed specially to 
that banker. 

A banker paying a document ostensibly a crossed cheque to 
which his customer’s name is forged as drawer is not protected (i). 

Sub -Sect. 4. — Drafts on a Banker, 

1241. A draft drawn by a branch on another branch or head 
office of the same bank, or rice versa, is not a bill, since the drawer 
and the drawee are in law the same person, and so not a cheque (k). 

But it is “ a draft or order drawn on a banker,” and if payable 
to order on demand the banker is protected if he pay it in good 
faith, notwithstanding there may be a forged indorsement (1) or an 
unauthorised per pro. indorsement (m). The protection seems to 
apply to foreign as well as inland drafts (w). Payment, when 
within the protection, operates as a discharge of the draft or 
order (o). 

1242. Drafts between two branches or a branch and head office of 
the same bank cannot be issued payable to bearer on demand, 
except by banks having power to issue their own bank notes (p). 

Drafts of the above nature payable to order on demand cannot 
be crossed ( 5 ). The protection against forged indorsements would, 
however, generally be sufficient for the bank in paying (?*). 

If such a draft bearing an ostensible crossing, but otherwise in 
order, be presented for payment across the counter, the banker 


(h) A collecting banker may ppecially cross to himself (Bills of Exchange Act, 
1882 (45 & 46 Viet. c. 61), s. 77 (6)). Transverse lines are not necessary to con- 
stitute crossing where a banker’s name is put across tlie face of the cheque (ihuLf 
8. 76 (2)). Bankers habitually stamp all cheques collected by them, whether 
cros.sed or not, and the stamp is frequently horizontal, not transverse or “ across ” 
the face of the cheque. The latter point would probably not be considered material , 

(i) It is not a cheque, but a mere piece of paper (Imperial Bank of Canada v. 
Bank of Hamilton^ [1903] A. C. 49). 

(k) Hence it is not within the protection of the Bills of Exchange Act, 1882 
^45 & 46 Viet. c. 61), s. 60 (Cajntal and Counties Bank v. Gordon, [1003] 
A. C. 240). 

(Z) Capital and Counties Bank v. Gordon, supra; Stamp Act, 1853 (16 & 17 
Viet. c. 39), 8. 19. The section does not state that the payment must be in good 
faith, or in the ordinary course of business, but good faith is clearly a condition of 
protection. See Bmith v. Union Bank of London (1875), L. R. 10 Q. B. 291, 
per Blackburn, J., at p. 296. 

\ni) Charles V, Blackvjell (1877), 2 C. P. D. 151, 

(71) See note (n), p. 602, ante, 

( 0 ) Halifax Union v. Wheelwright (1875), L. B. 10 Exch. 183, at p. 194. 

(p) Bank Charter Act, 1844 (7 & 8 Viet. c. 32), es. 10 and 11 ; Stamp Act, 1854 
(17 & 18 Viet, c. 83), 8, 11. The words “ bearer or holder” in the latter section 
must be read as synonymous with “bearer.” See note(Z), p. 569, ante. 

They could have been crossed under the Crossed Cheques Act, 1876 (39 & 40 
Viet. c. 81), where a cheque is defined as “draft or order drawn on a banker pay- 
able tol>earer or to order on demand,” but the definition was altered in the Bills of 
Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 73, to “ bill of exchange drawn on 
a banker payable on demand.” Compare Capital and Counties Bank v, Gordon, 
supra, per Lord Bindley, at p. 250. 3 hey are not within the Revenue Act, 1883 
(46 & 47 Viet. c. 56), 8. 17, not being issued by a customer of the banker, but by 
the bank itself {Capital cmd Counties Bank v. Gordon, i 
(r) See note (J), supra. 
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appears to have no alternative but to pay it. If payment be refused 
on the ground of the crossing or otherwise, the holder could sue 
the bank either as drawer of a bill or maker of a promissory 
note (s). 

1243. Drafts drawn by one bank on another are merely cheques, 
and may in all respects be dealt with as such. 

Sub-Sect. 5. — Payment of Orders with Receipt attached. 

1244. Documents made payable conditionally on a specific 
attached receipt being signed by the payee are not cheques (<). In 
paying them tiie banker is not protected by any of the legislation 
directly affecting cheques, nor, unless they are crossed, does 
the banker appear to be otherwise protected in case the signature 
of the receipt is a forgery (tt). If the receipt is not signed by the 
payee the banker has paid away his customer’s money without 
authority, and cannot debit him. 

Similarly, where documents are made payable conditionally on 
presentation within a limited time, the banker is not protected if 
he pays them on a forged indorsement {x). 

Subject to the slight doubt alrealy expresBed(a), these documents 
are, however, capable of being effectively crossed (6), and the banker 
paying in good faith and without negligence, and in accordance 
with the crossing, would be protected. 


{s) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 5 (2) ; Capital and 
Counties Bank v. Gordon^ [1903] C. 240, per Lord Lindley, at p. 250. 

Apparently no stamp objection could be raised, though a promissory note on 
demand requires an ad valorem stamp. The provisions of any Stan^ Act in 
force for the time being are recognised by sect. 97 (3) of the Bills of Exchange 
Act, 1882, but that cannot take away the express right to sue as on a promissory 
note given by sect. 5 (2). Possibly the explanation is that stamp objections only 
^ply to the document as it appears on its face (see Royal Bank of Scotland v. 
Tottenham, [1894] 2 Q. B. 715), and the document purports to be a bill. In any 
case, the holder could sue the bank as drawer of a bill. 

{t) Bavins, junr, and Sims v. London and South IVestem Bank, [1900] 1 Q. B. 270 ; 
Capital and Counties Bank v. Gordon, supra, per Lord Lindley, at p. 252. For 
forms of such documents see Encyclopaedia of Forms, Vol. II., pp. 517, 518. 

(it) They are not within the Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), 
s. 60, because they are not bills, nor are they apparently within the Stamp Act, 
1853 (16 & 17 Viet. c. 59), s. 19, even if ostensibly payable to order and indorsed, 
since they are not payable “ on demand a further condition being attached, viz., 
the signing of a specific receipt. Further, the last cited section would appear 
from Its terms to apply only to negotiable instruments, which these are not. See 
Revenue Act, 1883 (46 & 47 Viet. c. 55), s. 17 ; Gordon v. Capital and Counties 
Bank, [1902] I K. B. 242, per Collins, M.R,, at p. 275. In that case, on appeal, 
Lord Lindley says ([1903] A. C. at pp. 250, 251) that sect. 19 of the Stamp Act, 
1853 (16 & 17 Viet. c. 59), applies to documents which are not bills or cheques, 
and (at m 252), “Nor do they {i.e., orders with receipts attached) come within sect 19 
of the Stamp Act of 1853, which, as I have already observed, applies only to 
banks which are drawees.” It is submitted that this does not amount to a 
decision that such documents entitle the banker on whom they are drawn to 
the protection of this section. 

(x) They are not payable on demand because of the limitation attached, and for 
the same reason are not negotiable. Hence the reasoning in note(u), supra^ 
applies. 

(a) See pp. 599, 600, ante. 

(b) Revenue Act, 1883 (46 & 47 Viet c. 55), s. 17. 
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Bankers and Banking. 


Sect. 7. It is not unusual for bankers to take indemnities (c) from 
Protection customers with regard to paying these documents, which, not being 
to Bankers cheques, they are under no primary obligation to honour, 
paying 

C heqn es. • Sect. 8. — Payment of Bills accepted payable at a Banker's. 


Bills accepted 
payable at a 
banker’s. 


Bearer bills. 


Forged 

acceptance. 


Forged 

indoi-sement. 


Liability to 
true owner. 


1245 * Where a customer accepts a bill payable at his banker’s {d), 
it constitutes an authority to the banker to pay it at maturity {e), 
and if no funds are available, amounts to a request for an overdraft to 
the amount, but in the absence of previous arrangement, the banker 
is under no obligation to pay the bill, even though he have sufficient 
funds in hand (/). 

A banker who in good faith and without negligence pays a bill 
payable to bearer so accepted to the bearer thereof can charge his 
customer with the amount ig). 

A banker who has paid a bill on a forged acceptance cannot 
charge his customer with the amount unless the customer is 
precluded from disputing his signature by estoppel or adoption Qi). 

A banker who has paid a bill on a forged indorsement cannot 
charge his customer unless the customer is estopped from disputing 
the payment (t). Negligence on the part of the customer directly 
leading to or enabling the loss, or a representation made to the 
banker by the customer on a material point on which the banker 
acted by paying money which he would not otherwise have paid, 
might constitute such estoppel {k). But acceptance of a bill on 
which the payee’s indorsement has been forged does not estop the 
customer from refusing to be debited if). 

If, however, the payee is a fictitious or non-existing person, the 
banker may treat the bill as payable to bearer (w), and so charge 
his customer, notwithstanding the forged indorsement. 

Where a banker has paid a bill on a forged indorsement, he is 


fe) For form of indemnity, see Encyclopaedia of Forms, Vol. II., p. 601. 

{d) For form of such acceptance, see Encyclopaedia of Forms, Vol. II., p. 502. 

(e) Kymer v. Laurie (1849), 18 L. J. (q. b.) 218. 

If) Ilobarts v. Tucker (1851), 16 Q. B. 560, at p. 579 ; Bank of England v. 
Vagliano, [1891] A. C. 107, per Lord Macnaghten, at p. 157. 

(gi) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), ss. 2, 8 (3), 69. 

?)i) Bank of England v. Vagliano, supra, per Lord Selbornb, at p. 124. 

(i) Bobarls v. tucker, supra ; Bank of England v. Vagliano, supra. There is no 
protection in such case for the banker similar to that given by sect. 60 of the 
Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), with regard to cheques, or 
by sect. 19 of the Stamp Act, 1853 (16 & 17 Viet. c. 69), with regard to drafts or 
orders payable to order or demand drawn on a banker. See also Bills of 
Exchange Act, 1882 (45 & 46 Viet. c. 61X 8. 24. As to what may constitute 
such estoppel, see Bank of England v. Vagliano, supra, particularly at pp. 114 — 
124. 

(k) See Bank of England v. Vagliano, supra. The banker acts as agent for the 
customer in paying domiciled bill^ and as such is entitled to the protection and 
consideration usually accorded to an agent. 

(l) Bobarls v. Tucker, supra. 

(m) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 7 (3). “ The bill may 
be treated etc.,” i.e., by anyone to whose interest it is so to treat it, which includes 
the paying banker (Bank of England v. Vagliano, supra). As to when the payee 
comes within this definiti m, see, further, Vinden v. Hughes, [1995] 1 K. B. 796 ; 
Macbeth v. North and South Wales Bank, [1906] 2 K. B. 718, and note (m), p. 608, 
ante. 
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liable for the amount to the true owner in conversion or for money 
had and received (n). 

The banker must, if the bill be ostensibly in order, pay or refuse 
to pay at once. He is not entitled to time in which to verify the 
indorsements (o). Where, however, presentment is made through 
the clearing house, the banker is entitled to the time allowed by 
the rules of that establishment for deciding whether to pay or not, 
t.e., up to three minutes to 5 p.m. of the same day. 


Bbot. 8. 

Payment of 
BiUs 
accepted 
payable at 
a Banker’s. 

Time of 
payment. 


Sect. 9. — Forged or Altered Cheques. 

1246. A document in cheque form to which the customer’s name Forgery of 
as drawer is forged is not a cheque, but a mere nullity (p). Unless drawer’s 
the banker can establish adoption or estoppel, he cannot debit the 
customer with any payment made on such document (q). 

Whether a material alteration of a cheque precludes the Forgery by 
banker from debiting his customer with the whole or part of the fraudulent 
cheque appears to depend on the character and effect of the altera- 
tion (r). If, despite the alteration, the customer’s mandate has been 
substantially complied with, it is submitted that the banker can 
charge the customer (s). If the alteration is in the amount, it 


(n) Smith v. Union Bank of London (1875), L. R. 10 Q. B. at p. 295 ; affirmed, 

1 Q. B. D. 31, at p. 35 (a case of a cheque, but the same principle applies, 
only there is no protection). Qaeere, however, whether the banker could not escape 
this liability by returning the bill, if still in his possession, to the true owner, tne 
cancellation of the acceptance being treated as made under a mistake (Bills of 
Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 63 (3)). See Oastriquev. Imrie (1870)^ 
L. R. 4 H. L. 414, at p. 435, per Blackburn, J., referring to Novelli v. Rossi 
(1831), 2 B. & Ad. 757. This course seems suggested by Charlesv, Blackwell {1877 ), 

2 C. P. D. 151. The acceptor would still be liable to the true owner, the bill not 
being discharged by the payment to the person wrongfully in possession of it. 

(o) Bank of England v. Vagliano, [1891] A. C. 107, per Lord Macnaghtkn, at 
p. 157, dissenting from dictum of Maule, J., in Roharts v. Tucker (1851), 16 Q. B. 
560, at pp. 577, 578. 

( p) Imperial Bank of Canada v. Bank of Hamilton, [1903] A. C. 49. 

(q) The disability is frequently referred to a supposed obligation on the part of 
the banker to know his customer’s signature and detect an imitation (e.g., Smith 
V, Mei'ccr (1815), 6 Taunt. 76). The real ground, however, is that of liaving paid 
away money without the authority of the customer. See London and River Plate 
Bank v. Bank of Liverpool, [1896] 1 Q. B. 7. 

(r) The cases are somewhat contradictory. Simmons v. Taylor (1857), 2 C. B, 
(n. s.) 528, at pp. 539, 541 ; affirmed (1858), 4 C. B. (n. b.) 463, implies that any 
material alteration would absolutely debar the banker from debiting, for the 
cheque must be the customer’s cheque in all respects. Hall v. Fuller (1826), 
5 B. & C. 750 (date and amount altered) ; Young v. Grote (1827), 4 Bing. 253 
(amount altered); Halifax Union y, IVheelwright (1875), L. R. 10 Exch. 183; 
Imperial Bank of Canada v. Bank of Hamilton, supra (amount altered), 

S oiiit the other way, as only the excess amount seems to have been treati d as 
isputable. In the last-mentioned case the cheque is referred to as good for the 
original amount. 

(s) The banker, not being a holder, cannot avail himself of the proviso to 
sect. 64 of the Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61). It is submitted 
that that section only avoids the bill os between the parties. Comp^ the limita- 
tion of the common law rule by Brett, J., in Suffell v. Bank of England (1882), 
9 Q. B. D. 555, at p. 568, to a party suing on the bill or setting it up as a direct 
defence. This is not the banker’s position. He sets it up as an authority, not a 
bill. The ground alleged for the rule, viz., that the bill must have been altered 
with the privity or by the neglect of the holder (see Davidson v. Cooper (1843), 11 
M. & W. 778, at p. 799), is inapplicable to the banker. Alteration of the date of 
a cheque is a material alteration (Bills of Exchange Act, 1882 (45 & 46 Viet 
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Sect. 9. 

Forged or 
Altered 
Cheqaes. 

Customer’s 

duty. 


Estoppel. 


Adoption. 


■would seem that the banker is entitled to debit the customer with 
the amount originally inserted {t). 

There is a duty owing by the customer to the banker with regard 
to the filling up of cheques, but it has never been defined (w). 
Leaving blank spaces which can be, and are, fraudulently utilised 
to raise the amount of the cheque is no breach of this duty ; and the 
banker cannot debit his customer with, at any rate, the excess (a). 

1247. The doctrine that a forgery cannot be ratified probably 
only applies to criminal law (h). A man may by conduct be estopped 
from denying his signature or held to have adopted the forged 
instrument. If he con8ciou8l3' pays a cheque to which his name has 
been forged, he is not estopped from disputing a subsequent forgery 
by the same hand unless the repetition of such payment establishes a 
course of business authorising the use of his name (c). 

Any conduct on the part of the customer directly leading the 
banker to pay a cheque on which the customer’s name had been 
forged, or which had been fraudulently altered, would estop the 
customer from subsequently questioning the payment fd). 

If a man knows, or has reasonable ground for believing, that his 
signature has been forged to a cheque, and that it is about to be 
presented to bis banker for payment, he is bound to warn the banker of 
the fact. If he fails to do so within reasonable time, and the banker’s 
position is thereby altered, he is held to have adopted the cheque (e). 

The duty does not indeed seem confined to a customer of the 
banker, but to extend to any person who knows that a document 
bearing a forged signature purporting to be his is about to be 
presented to a banker for payment (/). 

c. 61), s. 64 (2) ; Vaneev. Lowther (1876), 1 Ex. D. 176), but it would be unretuson- 
able if the alteration to an earlier date debarred the banker from debiting the 
customer, if paid after the original date. 

(t) See cases cited note (r), p. 615, ante. 

(u) Colonial Bank of Australasia v. Marshall, [1906] A. C. 659, at p. 667 ; 
Scholfield V. Earl of Londesboroueih, [189^ A. C. 614 (where there was not the 
relation of mandator and mandatary) ; Lewes Sanitary Steam Laundry Co. v. 
Barclay db Co. (1906), 11 Com. Cas. 255 ; and compare Young v. Grote (1827), 
4 Bing. 253, which, however, cannot now be treated as authority. 

(а) Colonial Bank of Australasia v. Marshall, supra ; Scholfield v. Earl of Londes- 
hprough, supra; Socxdti GdnArale v. Metropolitan Banlc (1873), 27 L. T. 849. 
“ People are not supposed to commit forgery, and the protection again.st forgery is 
not the vigilance of parties excluding the possibility of committing forgery, but 
the law of the land ” ( per Bovill, C.J., at p. 856). Young v. Grote, supra, and Mar- 
cussen v. Birkbeck Bank (1889), 6 T. L. R. 179, 463 (Divisional Court), 646 (Court 
of Appeal) (see also Journal of Institute of Bankers, Vol. XI., p. 403), are overruled. 

(б) See MKenzie v. British Linen Co. (1881), 6 App. Cas. 82, per Lord Black- 
burn, at p. 99. Compare, however. Brook v. Hook (1871), L. R. 6 Exch. 89. 

(c) Morris v. Bethell (1869), L. R. 6 C. P. 47. 

(d) See further on this point, title Estoppel. 

(«) M'Kenzie v. British Linen Go., supra, specially at pp. 91, 109, “reason- 
able ground for believing,” per Lord Selborne, at pp. 92, 95 ; Ogilvie v. TVest 
Australian Mortgage and Agency Corporation, [1896] A. C. 257, specially at p. 270. 
In Gairncross v. Lorimer (1860), 3 Macq. H. L. 827, at p. 830, Lord Campbell 
apn ears to consider actual knowledge necessary for adoption. 

(/) McKenzie v. Briluh Linen &o., mpray was not in fact the case of a 
customer, but of a stranger, as appears from the report. It is, however, treated as 
the case of a customer and explained on that ground in Ogilvie v. IVest Australian 
Mortgage and Agency Corporation^ supra. In Ewing v. Dominion Bank (1904), 
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Mad. & Rob. 
Macph., Ct. of Sess. 

1 

Macq. 

Macr 

m 0 % a 

Madox 
Man. & G. 

Man. & Hy. (k. b.) 

Man. & Ky. (m. c.) 

Mans. 

March 

Marr. 

Mui-sh. 

Meg, 

Mer. 

Milw. 

Mod. Rep. 

Mol. 

Mont. 

Mont. & A. 

Mont. & B. 

Mont. & Ch. 

Mont. D. & De O. 

Mont. & M. 

Moo. 

Moo. P. O. C. . . 
Moo. P. C. C. (N. s.) 

Moo. Ind. Ap. . . 
Moo. & R. 

Moo. J. B. 

Moo. & P. 

Moo. & S. 

Mood. & M. 

Mood. C. C. 

Moore 

Moit. 

Morr. Diet. 

Mos. 

Murp. & II. 

My. & Or. . 

My. & K. 


» , Maclean and Robinson’s Appeals (Scotch), 1 vol. 
1839 

.. Maepherson, Court of Session, 3rd series, 11 vols., 
1862—1873 

a. Macqueen’s Appeal Cases (Scotch), 4 vols., 1851 — 
1865 

.. Macrory’s Patent Cases, 1 vol., 1841 — 1856 
, . Maddock’s Reports, 6 vols., 1815 — 1822 
. . Madox’s Exchequer and Formulare 
. , Manning and Granger’s Reports, 7 vols., 1810 — 
1844 

.. Manning and Ryland’s Reports, K. B., 5 vols., 1827 
—1830 

Manning and Ryland’s Reports, Magistrates’ Cases, 
3 vols., 1827—1830 
. . Manson’s Reports (current) 

March’s Reports, 1 voL, 1639 — 1653 
Marriott’s Reports, 1 vol., 1776 — 1779 
Marshall’s Reports, 2 vols., 1814 — 1816 
Megone’s Companies’ Cases, 2 vols., 1889 — 1891 
Meri vale’s Reports, 3 vols., 1815 — 1817 
.. Mil ward’s Ecclesiastical imports (Irish), 1 vol., 1819 
—1842 

. . Modem Reports, 12 vols., 1669 — 1732 
. . Molloy’s Reports (Irish), 3 vols., 1827 — 1831 
Montagu’s Reports, 1 vol., 1830^ — 1832 
Montagu and Ayrton’s Reports, 3 vols., 1833 — 
1838 

, . Montagu and Bligh, 1 vol., 1832, 1833 
. . Montagu and Chitty’s Reports, 1 vol., 1838 — 1840 
. . Montagu, Deacon, and De Qex’s Reports, 3 vols., 
1840—1844 

.. Montagu and Macarthur’s Reports, 1 vol., 1828 — 
1830 

. , Moore’s Reports, K. B., 1 vol., 1512 — 1621 
. . Moore’s Privy Council Cases, 15 vols., 1836 — 1862 
Moore’s Privy Council Cases, New Series, 9 vols., 
1862—1873 

. . Moore’s Indian Appeal Cases, 33 vols., 1873 — 1905 
Moody and Robinson’s Reports, 2 vols., 1831 — 1844 
. . J. B. Moore’s Reports, 5 vols., 1828 — 1831 
. . Moore and Pajme’s Reports, 5 vols., 1828 — 1831 
. . Moore and Scott’s Reports, 4 vols., 1831 — 1834 
Moody and Malkin’s Reports, 1 vol., 1827 — 1830 
, . Moody’s Crown Cases, 2 vols., 1824 — 1844 
, . Moore (Sir P.) Reports, fol., 1 vol., 1512 — 1621 
. . Morrell’s Bankruptcy Re^rts, 10 vols., 1884 — 1893 
. . Morrison’s Dictionary of Decisions (Scotland) 

.. Moseley’s Reports, fol,, 1 vol., 1726 — 1731 
. . Murphy and Hurlstone’s Rei)orts, 1 vol., 1837 
. . Mylne and Craig’s Reports, 5 vols., 1836 — 1840 
. . Mylne and Keen’s Reports, 3 vols., 1832 — 1835 


Nels. 

Nev. Sc M. (k. b ) 

Nev. & M. (m. o.) 
Nev. & P. 


Nev. & P. (m. c.) 
New Pract. Cas. 
New Rep. 

New Seas. Cas. . , 


Nelson’s Hearts, 1 vol., 1625 — 1693 
Nevile and Manning’s Reports, King’s Bench Cases, 
6 vols., 1831—1836 

Nevile and Manning’s Reports, Magistrates’ Cases 
Nevile and Perry’s Reports, King’s Bench, 3 vols., 
1836—1838 

Nevile and Perry’s Magistrates’ Cases 
New Practice Cases, 3 vols., 1844 — 1848 
New Reports, 6 vols., 1862 — 1865 
New Session Coses (Carrow, Hamerton, Allen etc.), 
4 vols., 1844—1851 
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Mere silence, without resulting injury to the banker, does not 
work estoppel or constitute adoption (gr). 

The alteration in the position of the banker necessary to support 
adoption is not confined to payment of the cheque. Loss of 
opportunity of protecting himself against subsequent forgeries, 
if any, by the same person, loss of the chance of taking proceedings, 
civil or criminal, against the forger, as by his escaping out of the 
jurisdiction, constitute sufficient alteration in the position of and 
prejudice to the banker (/t). It appears immaterial whether civil 
proceedings against the forger would have resulted in recovering 
any money or not (i). 

Where this principle of adoption applies, it covers all previous 
forgeries by the same person (k). 

Sect, 10. — Recovei'y of Money paid on Forged Docnments. 

1248. Where the money has been received maid fide, it may be 
recovered by the payer (?»)• Where the payment is to a person 
who, though without title, receives the money bond fide {e.g., an 
innocent person in possession under a forged indorsement), the case 
is complicated, and depends on the nature of the documents and of 
the forgery. The payment is made under a mistake of fact in the 
transaction common to both parties, and consequently the money 
is primd facie recoverable. 

Where the forgery is that of the customer’s name, it has been 
held that a banker being bound to know his customer’s signature and 
to detect an imitation of it, his not doing so is negligence, and 
that in such a case the banker cannot recover from an innocent 
person the money he has once paid him (n). This doctrine, how- 
ever, has been questioned, and the basis of the cases above referred 
to has been stated to be the necessity of upholding negotiability (o). 

Supreme Court of Canada Reports, Vol. XXXV., p. 133, the Supreme Court of 
Canada by a majority expressly extended the doctrine to the case of a business 
man, not a customer, on the ground of moral and commercial obligation. Special 
leave to appeal was refused by the Judicial Committee on the ground that no 
important question of law was involved, and that the question was one essentially 
for the colonial Courts (S.C., [1904] A. C. 806). The judgment of the Supreme 
Court of the United States of America in Leather Manufacturer^ Bank v. Moi'gan 
(1886), 117 U. S. 96, may be consulted on this question. 

{g) McKenzie v. British Linen Co. (1881), 6 App. Cas. 82. 

(h) Ogilvie v. West Australian Mortgage and Agency Corporationy [1906] A. C. 
257, at p. 270, and the Scotch cases quoted in McKenzie v. British Linen Co., supray 
at p. 110. 

(i) Cases cited in note(/i), supra. Compare Knights v. Wiffen (1870), L. R. 5 Q. B. 
660. See, however, Imperial Bank of Canada v. Bank of Hamiliony [1903] A. 0. 
49, at p. 57 (apparently only a dictum), 

(]c) If notified on the last occasion when the customer or other person had 
knowledge of the forgery, the bank might have taken steps to recover from 
the forger all moneys previously obtained by him. 

(m) Kendal v. Wood (1871), L. R. 6 Exch. 243. 

(n) Smith v. Mercer (1816), 6 Taunt. 76 ; Cocke v. Maeterman (1829), 9 B. & C. 
902 ; Hart v. Frontino Gold Mining Co. (1870),L. R. 6 Exch. Ill, Bra.mwell,B., 
at p. llfi ; Simm v, Anglo-American Telegraph Co, (1879), 6 Q. B. D. 188, per 
Lindlet, J., at p. 196 ; Sheffield Corporation v. Barclay y [1903] 2 K. B. 680, per 
Vaughan Williams, L.J., at p. 690. 

(o) London md River Plate Bank v. Batik of Liverpooly [1896] 1 Q. B. 7. 
The forgery might be bo adroit that detection might be impoBsible, and in that 
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Sect. 10. If the preservation of negotiability be the ratio decidendi, the banker 
Recovery might recover the money where the document was a mere counterfeit 
of Money throughout, e.g., a bearer cheque with drawer’s name forged (p). 
paid on Where the document is a real bill or cheque, it has been held 
Forged that the person who was paid was not really a 

Documents, holder, and would have had no remedy on the bill or cheque if 
Forged dishonoured, was immaterial, and that if he had had the money in 

indorsement his possession for such a period that his position might have been 
altered, it would not be recovered from him by the payer {q). This 
view has been characterised as too sweeping by the Judicial 
Committee of the Privy Council, who would confine the right to 
retain the money to payees of negotiable instruments on the dis- 
honour of which notice has to be given to someone who would be 
discharged from liability unless such notice were given in proper 
time (r). Even this latter view would include bills or cheques held 
under genuine indorsements following forged ones, since the 
holder’s remedy against the indorsers subsequent to the forgery 
is on the instrument by estoppel and dependent on giving notice of 
dishonour in due time (s). Where a person holds immediately 
under a forged indorsement, the view taken by the Judicial Com- 
mittee would entitle the banker to recover the money from him if 
demanded within a reasonable time after payment. 

It is somewhat difficult to see how, when the instrument has in 
the first instance been paid, the right to give notice of dishonour 
could accrue until repayment was at any rate demanded (t), or why 
delay in not giving it prior to that date is not, in the circumstances, 
excused (a). 


case there would be no negligence. Lex non cogit ad impotsibilia. It is 
suggested that the real ground why the banker cannot charge the customer is the 
payment without authority. In any case the supposed duty could only extend 
to the customer, not to third parties, and where there is no duty there can be no 
negligence. 

(p) Compare Imperial Bank of Canada v. Bank of Hamilton, [1903] A. C. 49. 
An instrument which is a mere forgery has none of the attributes of negt)tiability. 

( 2 ) L<mdon and River Plate Bank v. Bank of Liverpool, [1896] 1 Q. B. 7, where the 
bill was held under a forged indorsement succeeded by genuine indorsements. 

(r) Imperial Bank of Canada v. Bank of Hamilton, supra, at p. 68. 

(sj Not on warranty, which only applies to a transferor by delivery (Bills of 
Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 58). See ibid., s. 55 (2) (b), for 
the estoppel of the indorser from denying the genuineness of previous indorse- 
ments ; 8. 55 (2) (a), for his liability to compensate the holder, subject to 
notice of dishonour being duly given. Although the i)erson in possession is 
not strictly a holder in due course or even a holder, he is so by estoppel against 
indorsers eul>sequent to the foraery. 

(<) “ The defendants, while the bill continued paid, could not have given notice 
to the indorser, for the bill was not dishonoured ” {Smith v. Mercer (1816), 6 
Taunt. 1 * 3 , per Gibbs, C.J., at p. 87). 

(a) See Bills of Exchange Act, 1882 (46 & 46 Viet. c. 61), s. 60 (1). It may be 
noticed that in the leading case Coda v. Masterman (1829). 9 B. & C. 902, on 
which the cases referred to above professed to be based, the prejudice to the 
holder was defined as being the loss of his right to take steps againvt other parties 
to the hill the same day as it is dishonoured. This must refer to his immediate 
right of recourse on dishonour (Bills of Exchange Act, 1882 (45 & 46 Viet, 
c. 61), 8. 47 (2)), or the equally immediate right to give notice {ibid., s. 49 (12)). 
There is no right of action until the next day {Kennedy v. Thomas, [1894] 2 Q, B. 
769), and the right to give notice would harffiy ever be lost until the next day 
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1249 . A collecting banker is not precluded from debiting his 
customer with money he has paid him as the proceeds of a negoti- 
able instrument should the banker have to account for them to the 
true owner (6). 

1250 . A payment is made under a mistake of fact if so made 
honestly, notwithstanding the payer had means of knowing the 
true facts of which he did not avail himself (c). A misapprehension 
of fact confined to the party paying, but for which he would not 
have paid the money, is not sufficient (d). The property in the 
money given in payment of a cheque passes, and the payment is 
complete, as soon as the money is placed on the bank counter (e). 

Sect. 11. — The Pass-book. 

1251 . Entries in the pass-book to the credit of the customer are, 
when the book is delivered to him, primd facie evidence against the 
banker ; when the book is returned by the customer without objec- 
tion, entries to his debit are primd facie evidence against him (/). 

Where credits appear by mistake in the pass-book for money 
not really received, and the customer alters his position in reliance 
thereon, the bank cannot afterwards debit the account with the 
amount (p) ; but, in the absence of any change of position, credits 
mistakenly entered may be rectified within reasonable time(/t). 
A bank, however, would not be permitted to retain moneys paid in, 
but omitted to be credited, even if the customer had not noticed 
their omission in the pass-book. 

1252 . Where a periodical or other balance has been struck in 
the pass-book, and the pass-book is returned by the customer 
without comment, this has been treated as constituting evidence of 
a stated and settled account (i)* Elsewhere the matter has been 
regarded as one still requiring evidence of implied contract between 
banker and customer (/c). 

Assuming the return of the pass-book without comment to 
constitute a stated and settled account, it ai>pears doubtful whether 
the customer is estopped from subsequently disputing debits shown 
therein to the prejudice of the bank, i.e., from reopening the 


(Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 49 (12) ). This would seem 
to point to deprivation of the immediate right, not loss of the power to give notice, 
as the test. 

(b) Bavins, junr. and Sims v. London and South Western Bank, [1900] 1 Q. B. 
270, where the instrument was treated as negotiable. 

(c) Kelly V. Solari (1841), 9 M. & W. 54 ; Imperial Bank of Canada v. Bank oj 
Hamilton, [1903] A. C. 49, at p. 66. 

(d) Chambers v. Miller^ (1862), 13 C. B. (n. s.) 125, in which case the banker 
had mistaken the condition of the customer’s account and paid the cheque. 

(«) Chambers v. Miller, supra. 

(/) As to the history of the pass-book, see Devaynes v. Nobk (Clayton’s Cass) 
(1816), 1 Mer. 630, 535 ; Commercial Bank of Scotland v. Rhind (1860), 3 Macq. 643. 

(g) Skyring v. Oreenwood (1825), 4 B. & C. 281. 

(h) Commercial Bank of Scotland v. Rhind, supra, at p. 663. 

(i) Blculcbum Building Society v. Cunlife Brooks ds Co. (1882), 22 Oh. D. 61, at 
pp. 71, 72. 

(k) VagUemo v. Bank of Englomd (1889), 23 Q. B. D. 243, at p. 263. 
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Sect. 11. account on proof of error. The question usually arises with 

The reference to cheques to which the customer’s signature has been 

Pass-book, forged, or the amount of which has been fraudulently raised. The 
estoppel depends mainly on whether there is or is not a duty on the 
part of the customer to examine the pass-book and paid cheques, 
if returned with it, and to communicate to the banker within 
reasonable time all debits which he does not admit, on which point 
the authorities are conflicting (Z). It might further be contended 
that means of knowledge was equivalent to knowledge or reasonable 
grounds of belief, so as to fix the customer with adoption or ratifica- 
tion of the cheques (m), or that, the customer’s claim not to be debited 
being in eflfect one for money had and received, it is not ex aquo et 
bono that he should not bear a loss occasioned by his neglect of 
ordinary business precautions («). 

Sect. 12 . — The Banker’s Lien. 

Banker's lieu. 1253. The general lien of bankers is part of the law merchant 
as judicially recognised (o), and attaches to all securities deposited 
with them as bankers by a customer, or by a third person on a 
customer’s account, and to money paid in by, or to the account of, 
a customer (p), unless there be a contract, express or implied. 


(/) The existence of tlie duty is recognised in Spencer v, Wakefield (1887), 4 
T. L. R. 194 (where the customer’s acquiescence in charges and commission was 
deduced from tlie return of the jiass-book without comment) ; Bank of England 
V. VaglianOy[\%^\'\ A. C. 107, per Lord IIalsuury, at p. IIG: “Was not the 
customer bound to know the contents of his own pass-book ?” See also ]>p. 115, 
128 ; and on appeal (1889), 23 Q. B. D. 243, at p. 263, wliere it was treated as a 
question of evidence. ‘‘There was no evidence to show . . . that, having regard 
to the ordinary course of dealing between a banker and his customer.^, tlie plaintiff 
had done anything which can be considered a neglect of his duty to the 
bank or negligence on his part.’' The highest American Court has fully recog- 
nised the duty {Leather Manufacturers^ Bank v. Morgan (1886), 117 U. S. 96 
(Supreme Court of United States) ; Critten v. Chemic-al National Bank (1902), 
N. Y. Reports, 171 (Supreme Court of New York). For the contrary view, see 
Chatterton v, London and County Bank, reported only in the Miller newspaper 
November 3, 1890, p. 394, where Lord Esher distinctly denied the existence of 
any obligation on the customer to look at the pass-book, though he had sent for 
it weekly. “He is not bound to look at it. You must not put a burden on 
people the law never placed on them ; you are putting on them the burden of 
saying, ‘Look througn the ])ass-book.* ” No formal judgment was delivered, 
the appeal of the bank being dismissed. At the new trial, reported in the 
Times newspaper January 1, 1891, the Miller F'ebruary 2, 1891, Mathew, J., in 
summing up, said that there was no contract between the bank and its customer 
with regard to the pass-book. Plaintiff was entitled to conduct his business his 
own way, and might have deputed the examination of tlie pass-book and com- 
parison with returned cheques to the clerk who was supposea to have forged the 
cheques. Verdict and judgment for plaintiff. 

(m) See McKenzie v, British Linen Co. (1881), 6 App. Cas. 82 (particularly at 
p. 92), and p. 616, ante ; Jacobs v. Morris, [1902] 1 Cli. 816, at pp. 830, 831. 

(n) See Jacobs v. Morris, supray ver Vaughan Williams, L.J., at p. 831 ; per 
Stirung, L.J., atp. 833. Quaere, nowever, whether the omission is sufficiently 
the primary cause. 

(o) Brandao v. Barnett (1846), 12 Cl. & F. 787 ; Misa v. Currie (1876), 1 
App. Cas. 654, per Lord Hatherlsy, at p. 669. 

(p) Boxburghe v. Cox (1880^, 17 Ch. D. 62; Misa v. Currie, supra. Money is, 
however, not usually.the subject of lien, not being capable of being earmarked, 
and the banker's claim in such cases is probably more rightly referred to set-off^ 
See Roxburghe v. Cox, supra. 
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inconsistent with the lien (5). The lien is not limited to fully Sbot. 12. 
negotiable securities (r), but has been held to cover share certifi- The 
cates («), an order to pay a particular person a sum of money ( 0 , Banker’s 
a policy of insurance (a), and a lease (fc). 


1254. Whatever the nature of the securities, the lien only When lien 
attaches when they have come to the banker’s hands, jw^^banker, attaches, 
in the way of his business (c). 

Either because the receipt of securities or valuables for safe Safe custody, 
custody is not part of the ordinary business of banking, or because 
receipt for such purposes involves an implied contract inconsistent 
with the assertion of lien, the lien never attaches to securities or 
articles in the banker’s hands for safe custody (d). Nor does the 
lien attach to any money or security known to the banker 
to be affected by a trust or not to be the actual property of the 
customer {e). Where securities are deposited which involve the 
collection of coupons or interest, the question is which component 
part is received for safe custody, which for the exercise thereon 
of the banker's business (/). 

Bills or money paid in to meet specific cheques or bills accepted Spcdflc 
payable at the banker’s are not subject to the lien (g). Whether 
securities deposited to cover a specific advance, and, after repay- 
ment of that advance, remaining in the banker’s hands, are subject 
to a general lien for a balance due to the banker, seems somewhat 
doubtful (li). 

Where, however, the security has been realised and produces 


(q) Brandao v. Baiiiett (1846), 12 Cl. & F. 787, per Lord Campbell, at p. 806 ; 
Bock V. Gorrissen (1860), 30 L. J. (CH.) 39. 

(r) Wylde v. Radford (1863), 33 L. J. (CH.) 51, per Kindersley, V.-C., at p. 53. 

(s) Re United Service Co., Johnstoids Claim (1871), 6 Ch. App. 212, James, 
L.J., at p. 217. 

U) Misa V. Currie (1876), 1 App. Cas. 564. 

(a) Re Bowes (1886), 33 Ch. D. 586. 

(61 Mutton V. Peat, [1900] 2 Ch. 79. 

(c) Brandao v. Barnett, supra, per Lord Campbell, at p. 803 ; Lucas v. Dorrien 
(1817), 7 Taunt. 279. 

(d) Brandao v. Barnett, supra; Leese v. Martin (1873), L. R. 17 Eq. 225. For 
forms relating to custody by bank of valuables or documents, see Eiicvclopiedia of 
Forms, Vol. IL, p. 471. 

(e) Ex parte Kingston, Re Gross (1871), 6 Ch. App. 632. 

(/) See Questions on Banking Practice, 5th ed.. Question and Answer 999. 
Where bonds are deposited with a banker for him to cut off tlie coupons and 
collect them, the lien probably attaches to tlie bonds and coupons. But if the 
bonds and coupons are deposited merely for safe keeping and the customer cuts 
off the coupons and hands them to the barker to collect, the lien attaches to the 
coupons when handed to the banker, but not to the bonds. 

{g) See note ( 71 ), p. 586, ante, 

(h) Doubted in Jones v. Pq)percome (1858), 28 L. J. (ch.) 158; in WUkhison v. 
London and County Banking Co, (1884), 1 T. L. R. 63, the House of Lords assumed 
that the customer was entitled to have back the securities in such a case 
independent of the state of account. In Re Bowes, supra, North, J,, held an 
agreement that a policy of insurance was to be security for £2,000 inconsistent 
with a jjeneral lien for a further balance of £1,000. But in Be London and 
Globe Finance Corporation, [1^02} 2 Ch. 416, Buckley, J., held that secuiities 
deposited as cover for specified advances after discharge remaining in a banker's 
hands were liable to general lien. Compare Woht^iolmc v. Sheffield Union 
Banking Co, (1886), 54 L. T. 746. 
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more than enough to cover the specific advance, the banker’s lien 
attaches on the supilus proceeds (t). 

The banker’s lien extends to bills and cheques paid in for 
collection, and even to bills of a customer of another bank trans- 
mitted by that bank for collection, unless the receiving banker 
has notice that the bills are the property of such customer 0 ). 

Where bills, notes, or cheques pass from a customer to a banker, 
a question of fact arises whether the banker takes them for 
collection subject to the lien, or as transferee, so as to become 
absolute holder for value (k). Where he takes them for collection 
the banker is, however, holder for value to the extent of the lien (/), 
and has full beneficial interest to that extent (»«), and can sue for the 
full amount, holding any surplus over the customer’s indebtedness 
as trustee for him. Where he holds as transferee, lien is excluded, 
but he has the ordinary rights of a holder for value, and can sue 
for the full amount irrespective of the customer’s indebtedness, 
and without having to account for any balance received by him in 
excess of such indebtedness (n). 

1255. The fact that the banker holds bills, notes, or cheques 
under a lien does not affect his duty to present them for acceptance 
where necessary, and for payment in due course, and to give notice 
of dishonour (o). Although, as before stated (p), there is some 
authority for saying that a banker who holds indorsed bills under 
a lien is entitled to negotiate them when the state of the customer’s 
account renders such a course reasonable, it would be very unusual 
to do so (q). 

1256. Unless precluded by agreement or course of business, a 
banker is entitled to combine all accounts kept in the same right 
by the customer, whether deposit or current, and whether at the 
same branch or different branches, and to exercise his lien for 
the resulting balance (r). He may, in the absence of agreement 
or course of business, and either by right of lien or set-off, retain 
enough of an account in credit to satisfy a debit on another kept 
in the same right. 

1257. The banker’s lien is something more than an ordinary 
lien ; it is an implied pledge («). The distinction is not material in 

(t) Jones V. P^percome (1858), 28 L. J. (CH.) 158 ; Be Bowes (1 888), 33 Ch. D. 586, 
where the right is attributed to set-off. Compare Inman v. Clare (1858), John. 769. 

( ;) See p. 598, ante. 

(k) See pp. 596 — 598, ante, and cases there cited. 

(/) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 27 (3). 

(m) See judgment of Court of Appeal in Great Western Pail, Co. v. London and 
County Banking Co., n900] 2 Q. B. 464 (not affected on this point by its reversal 
in the House of Loras). 

(n) See Great Western Rail. Co. v. London and County Banking Co., supra, per 
Vaughan Williams, L.J., at p. 473. 

(o) This course is equally obligatory on him either as agent or holder for value. 

\p) See note (q\ p. 699, ante. 

(q) But if he holos them as transferee, he can of course deal with them in any 
way he likes. 

M See p. 587, ante. 

(«) See Brandao v. Barnett (1846X 12 Cl. & F. 787, per Lord Campbell, at 
p. 806. As to pledge, see title fawnbrorers and Pledges, 
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the case of bills, notes, and cheques, the position of holder for value 
enabling the banker to realise these when due ; but in the case of 
other negotiable instruments, e.g., bearer bonds, coming into the 
banker’s hands in circumstances rendering them liable to the lien, 
the character of pledgee enables the banker to sell on default if a 
fixed time is appointed for repayment of the advance, or, where no 
time is fixed, after request for repayment and reasonable notice of 
intention to sell (t). 

1258. No lien arises in respect of an advance of a specified When Uen 
amount made for a definite period until the arrival of the due date, 

as there is no debt owing till then ; nor can the banker retain 
moneys of the customer against bills discounted by him for the 
customer, but not yet due, except perhaps in the case of the 
customer’s bankruptcy (a). 

Sect. 18 . — Letters of Credit and Documentary Bills. 

1259. Apart from previous arrangement, a banker is of course Letters o* 
not bound to accept bills drawn on him by or for his customer, credit. 
When he does so, it is usually in pursuance of a letter of credit (1>). 

A letter of credit may be either general (or open), i.e., addressed to 
anybody to whom it may be presented, or special, i.e., addressed 
to a specified person, requesting him to make payments or advances 
or extend credit to the person to whom the letter is granted (c). 

Where the banker grants to a customer a letter of credit, it usually 
authorises the customer to draw on the banker to a specified 
amount against shipments of goods, bills of lading, or other docu- 
ments of title, undertaking to accept such bills, provided the docu- 
ments are transmitted with them (d). Such letters are given for 
the purpose of being shown to third parties, and create a binding 
contract to accept the bills on the specified conditions, enforceable 
against the banker by any person to whom the letter has been 
shown by the grantee, and who has acted on the faith of it (e). 
Similarly when the letter requests payments to be made or money 
advanced apart from acceptance of bills, and such payments or 
advances are made to the grantee on production of the letter, the 
banker becomes liable to the party making them (/). 
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(t) Burdick v. Sewell (1884), 13 Q. B. D. 159, per Bowen, L.J., at p. 174 ; Ex 
parte Official Receiver, Re Morritt (1886), 18 Q. B. D. 222, at p. 232 ; Re Richard- 
ton (1885), 30 Ch. D. 396, per Fry, L.J., at p. 403 ; Deverges v. Sandeman, Clark 
Co., [1902] 1 Ch. 579. It is desirable to give notice of intention to sell, even 
when a time is fixed for repayment. The expression used by Lord Herschell in 
North Western Bank v. Poynter, Son and Macdonalds, [1895] A. C. 56, at p. 69, 
must either have reference to Scotch law, or to the absolute and immediate right 
of sale given in that case. 

(a) See note (1), p. 606, ante. 

lb) For forms of letter of credit and notice of letter of credit, see Encyclopsedia 
of Forms, Vol. II., p. 473. 

(c) See Union Bank of Canada v. Cole (1877), 47 L. J. (o. p.) 100, at p. 109. 

(a) See Re Bamed’s Banking Co. (1871), L. & 5 H. L. 167. 

(^ Maitland v. Chartered Mercantile Bank of India, London, and China (1869), 

88 L. J. (oh.) 363 ; Union Bank of Canada v. Cole, supra; Re Agra and Master- ' 
man’s Bank, Ex parte Asiatic Banking Corporation (1867), 2 Ch. App. 391. 

(/) See Morgan v. Lariviire (1876), L. R. 7 H. L. 423. 
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In every case the party claiming must act strictly within the 
terms and limitations of the letter (g), and possession of the letter is 
not sufficient evidence that the person presenting is the grantee (h). 

1260 . Letters of credit are not negotiable. If a person, on the 
faith of the letter of credit, pays or advances money to a person 
other than the grantee, the banker who granted the letter of credit 
will not be liable to the person who advanced or paid such money. 

If the grantee of a letter of credit has paid or deposited money 
in respect thereof, and the letter, having got into wrong hands, is 
utilised, and money obtained, in fraud of the grantee, he will be 
entitled to recover the amount against the banker, and the return 
of the letter of credit is not a condition precedent to such claim (li). 

1261 . The sums agreed to be advanced or paid to the grantee 
on a letter of credit may be obtained from the banker granting it 
by means of a cheque or by a demand of cash according as provided 
by the letter (i), but the drawing of documentary bills is the more 
usual course. To ensure acceptance the prescribed documents 
must accompany the bill or reach the bankers before or at the time 
they are called upon to accept the bill. 

A letter of credit which prescribes the forwarding of documents 
as a condition of acceptance, shown to a person and acted on by 
him, does not confer on such person or other holder of the bill any 
right to the goods. The provision as to documents is for the 
protection of the banker or acceptor (4). 

If the banker do not accept the bill of exchange, he has no right 
to retain any documents {eg., bills of lading) sent in respect thereof, 
and no property in the goods represented thereby passes to him (i). 

If he accept the bill on the undertaking to forward bills of lading 
without actually having received them, the banker acquires an 
equitable claim to the bills of lading, valid against the customer’s 
trustee in bankruptcy (?«) ; but not against a third person who took 
them bond fide, and for value (n). 

On the banker’s accepting the bill and the documents coming to 
his hands he acquires a lien over and qualified property in the 
goods they represent (o). If he has to pay the acceptance, he can 
realise the goods, but it is advisable to apply to the customer for 


(y) Ihvzilnin and Porlvfjuese Uanl: v. British and American Fxchanffe Banking 
Corporation (1868), 18 L. T. 82.3 ; Union Bank of Canada v. Cole (1877), 47 L. J. 
(c. r.) 100 ; and compare Chartered Bank of India, Australia and China v. Maefaduen 
tt (7e. (1805), 1 Com. Can. 1. 

(h) Ore V. Union Bank of Scotland (1854), 1 Macq. 513 ; British Linen Co, v. 
Caledonian Insurance Co. (1861), 4 Macq. 107. 

(t) Morgan \. Lariviere (1875), L. U. 7 H. L. 42.3, at p. 432. 

\k) Re Barned’s Banking Co. ( 1 871 ), L. R. 5 H. L. 1 57, at p. 167 ; and see Ex parte 
Dever, Re Suse (1884), 13 Q. B. D. 766. 

{1) Sale of Goods Act, 1893 (66 & 57 Viet. c. 71), s. 19 (3). Comimre Calm v, 
Pockett's Bristol Channel Steam Backet Co., HBOO] 1 Q. B. 043. 

(m) Lutsclter v. Comptvir d'Escompte de rarU (1876), 1 Q. B. D. 709. 

(n) See further on this point title Sale of Goods. 

(o) Sale of Goods Act, 1893 (56 & 67 Viet. c. 71), s. 19. He does not acquire 
ahsolute iiroi)erty in them, but a sufficient interest and right of disposition to 
constitute tliero sufficient security for his acc^tance. See Re Bametl’s Banking 
Co., supra ; Ex parte Brett, Re How (1871), 6 Ch. App. 838, at p. 841. 
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reimbursement and give him notice of intention to sell if the I3. 

application is not complied with (p). But, in the absence of special Letters of 
agreement, he is not entitled to sell before the due date in order to Credit and 
put himself in funds to meet the bill((/). The statement on the 
face of a bill that it is drawn against specific cargo, goods, or ^ 

credit, however minutely the same may he described, does not, 
without the documents of title, create any charge over or claim to 
the goods in favour of a holder in the event of the dishonour of the 
bill (r). Nor would it appear that such a statement on the bill 
conveys any right to the acceptor over the goods apart from the 
documents of title (s). 

A banker who has accepted bills in this form is in no sense 
a trustee for the holder of the bill with respect to the goods or 
documents of title, and the bill holders have no right to question 
the bank’s dealings with such goods or securities (<)• 

1262. The drawer may by formal agreement, apart from the bill. Rights of 
transfer his residuary rights in the goods to a third person, whether drawer, 
holder of the hill or not, so long as by so doing he does not interfere 
with the rights of the acceptor who holds the documents of 
title (a). 

The holder may acquire rights to the goods if they are in the lUghts of 
hands of one of two insolvent jmrties to the bill, l)Oth of whom holder, 
are liable to the holder, and whose estates are being judicially 
administered {h). 

Though the holder of the bill of exchange may have the docu- 
ments of title with it he will not be able to claim appropriation of 
the goods to it, if he took the bill and documents with notice of the 
acceptor’s right to have the documents on acceptance. Such notice 
may he conveyed hy the letter of credit, the terms of the bill, or 
otherwise (c). 


1263. If a bill is accepted conditionally payable on delivery of stipulation 
documents, the acceptor is not liable unless the documents are t<?nder of 


{])) See He BarnciVs Banking Co, (1871), L. R. 5 II. L. 157. 

Iq) Be Barned's Banking Co., supra, is not an authority to the contrary. There 
was in that case an uiulertakin^ hy the drawers that the hankers should be kej»t 
out of cash advances. See per Lord Hatherley, at p. 1C7. 

(r) Inman v. Clare (1858), John. 769, at p. 776 ; Rohey db Co.h Perseverance 
Ironworks v. Ollier (1S72), 7 Ch. App. 695, f)98; Ex parte Dever, Re Suse (1884), 
13 Q. B. D. 766, per Bindley, L.J., at p. 777. Compare Brown, Shipley <£: Co, 
V. Rough (1885), 29 Ch. D. 848. 

(a) See Phelps, Stokes d' Co. v. Comber (1885), 29 Ch. D. 813, per Cotton, L.J., 
atT>. 819. 

(t) Re Barned's Banking Co., snpra, j)er Lord Hatherley, at p. 168. 

(а) Ranken v. Alfaro (1877), 5 Ch. D. 786. Such au agreement is really only 
a transfer of the drawei^s right to have the goods specifically applied to the pay- 
ment of the bill, and an assignment of his right to any surplus proceeds which 
the acceptor is not entitled to retain. 

(б) Ex parte Waring 19 Vcs. 345, See title Bankruptcy and Insol- 

vency. 

(c) See Ex parte Dever, Re Suse, eupra, where a letter of credit which provided 
that bills of lading were to accompany bills of exchange, and to be surrendered to 
the acceptor on acceptance, was referred to on the bills of exchange 
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tendered him before or on presentment for payment ((f). Such 
acceptance is, however, a qualified one (e), and a banker would only 
be warranted in so accepting where he was fully empowered to do 
so by the letter of credit. 

Unless strictly stipulated in the acceptance, the acceptor is not 
discharged by the documents not being tendered to him before or on 
the doe date of the bill(/), though payment cannot be demanded 
without such tender. 


Sect. 14 . — Circular Notes. 

1264. Where circular notes (jr), accompanied by a letter of indica- 
tion, are issued by a bank to a customer or other person, it is not 
incumbent on that person to cash all or any of such notes. He 
may return them or any of them unused to the banker provided he 
at the same time returns the letter of indication, and may claim to 
be reimbursed or credited the amount of the unused notes (/<). But 
the return of the letter of indication alone, without the notes, will 
not entitle the customer or other person who took them out to any 
return of the money unless a satisfactory indemnity be given to 
the bank (i). 

The conditions or terms on which circular notes are issued 
constitute a contract between the bank and the person receiving 
the notes, though he may not be a regular customer, and breach of 
such con(iitions or terms may preclude him from claiming return 
of any of the money from the bank, where he might otherwise have 
done so (/c). 

1265. The production of the letter of indication to the corre- 
spondent bank is not in ordinary cases a condition precedent to 
payment of the circular note, or to the right of the correspondent 


(d) Ex jmrte Brett, lie Howe (1871), 6 Ch. App. 838, 841. The acceptor thus 
gets security on the goods for bis accepUince, while the bill is more readily 
negotiated by being accompanied by the documents, and the holder has security 
in case of dishonour. 

(e) Smith v. Vertue (1860), 30 L. J. (c. P.) 56. 

(/) Ibid, 

For form of circular notes and notices of circular notes, see Encyclopaxlia 
of Forms, Vol. II., pp. 474—476. 

(h) Conjlans Quarry Co. v, Parker (1867), L. R. 3 C. P. I. 

(i) ConJla7is Quarry Co. v. Parker, supra. In that case the name inserted in the 
circular notes as the person to present was that of a third party, but it is sub- 
mitted that this can make no difference. Tlie party taking out the notes might 
equally present them, if fraudulent. 

(k) Rhodes y. London and County Bank (1880), Journal of Institute of Bankers, 
VoL I., p. 779, where the circular notes were payable to order of “the bearer 
named in the letter of indication.” A notice was printed on the letter as to the 
necessity of keeping letter and notes apart, but the plaintiff did not do so, and 
lost the letter and notes by theft or accident. The notes were cashed by a person 
who forged the nlaintiflTs name, and it was held by Pollock, B., that the condi- 
tion of keeping letter and notes separate was a reasonable one, and a material part 
of the contract, and that, the breach of it having led to the loss, the plaintiff 
could not recover. The plaintiff was not a customer, but liad deposited the 
amoimt of the notes. See also Hume-Dick v. Herries, Farquhar db Co, (1888), 4 
T. L. 11. 541, which, on a similai condition and similar facts, Pollock, B., held 
not distin^shable from Rhodes v. London and County Bank^ supra^ and gave 
judgment for defendants. 
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Ixx 


Nolan 

Notes of Cases 

i 

Noy 


Nolan, Settlement Cases, 1 vol., 1791, 1792 
.. Notes of Cases in the Ecclesiastical and Maritime 
Courts, 7 vols. , 1841 — 1850 
, , Noy’s Reports, fol., 1 voL* 1559 — 1649 


O’M. & H. 
O. Bridg. 

Owen . , 


O’Malley and Hardcastle’s Cases (current). 

1 1 Orlando Bridgman’s Reports, Common Pleas, 1 vol., 
1660—1667 

,, Owen’s Reports, foL, 1 vol., 1556 — 1615 


P (with date) . . 

P. D 

P. Wms. . , 

Palm. 

Park, 

Pat., App. Cas. . . 
Peake 

Peake, Add. Cas. 

Peck 

Per. & Dav. 

Per. & Kn. 

Ph. 

I^hillim. . . 

Pig. & R. 

Pitc. 

Plowd. 

Poll. 

Poph. 

Pow. R. & D. 

Prec. Ch. . . 

Price 


Law Reports, Probate Division, since 1891 («.y., 
[1891] P.) 

Law Reports, Probate Division, 1875 — 1890 
Peere Williams’ Reports, 3 vols., 1695 — 1736 
Palmer’s Reports, fol., 1 vol., 1619—1629 
Parker’s Reports, fol., 1 vol., 1743 — 1767 
Baton’s Appeal Cases (Scotch), 6 vols., 1726 — 1822 
Peake’s Reports, 2 vols., 1790 — 1812 
Peake’s Additional Cases, 1 vol., 1795 — 1812 
Peckwell’s Election Cases, 2 vols., 1802 — 1806 
Perry and Davison’s Reports, 4 vols., 1838 — 1841 
Perry and Knapp, Election Cases, 1 vol., 1833 
Phillips’ Reports, 2 vols., 1841 — 1849 
Phillimore’s Reports, 3 vols., 1809 — 1821 
Piggott and Rod well’s Election Cases, 1 vol., 1843 — 
1845 

Pitcairn, Criminal Trials 
Plowden’s Reports, fol., 2 vols., 1550 — 1580 
Pollexfen’s Reports, fol., 1 vol., 1669 — 1685 
Popham’s Reports, fol., 1 vol., 1592 — 1627 
Power, Rodwell, and Dew’s Election Cases, 2 vols., 
1847—1856 

Precedents in Chancery, fol., 1 vol., 1689 — 1722 
Price’s Reports, 13 vols., 1814 — 1824 


Q. B. 

Q. B. .. 

a B. D. . , 


Adolphus and Ellis, Queen’s Bench Reports, New 
Series, 18 vols., 1841—1852 
Law Reports, Queen’s Bench Division, since 1891 
(c.^r., [1891] 1 Q. B.) 

Law Repoils, Queen’s Bench Division, 1875 — 1890 


R 

R. (Ct. of Sess.) . . 

R. P. C. . . 

R. R. 

R. S. O. « • 

Rast. 

Rayn. 

Real Prop. C. 

Rep. Ch. . . 

Rick. & M. 

Rick. & Sa. 

Ridg. App. 

Ridg. temp. H, . . 

Ridg. L. & S. . . . . 

Ridg. Pari. Rep. (Ir.) . . 

Rob. Eccl. . * , . 

Bob. L, & W. * , 


The Reports, 15 vols., 1893 — 1895 
Rettie, Court of Session (4th series) 

Reports of Patent Coses (current) 

Revised Reports 

Rules of the Supreme Court 

Rastell’s Entries 

Rayner, Tithe Cases, 3 vols., 1575 — 1782 
Real Property Cases, 2 vols., 1843 — 1848 
Reports in Chancery, fol., 1 vol., 1625 — 1710 
Rickards and Michael, Locus Standi, 1 vol., 1885 — 
1889 

Rickards and Saunders, Locus Standi, 1 vol., 1890 — 
1894 

Ridgeway’s Appeals (Ireland), 1784 — 1796 
Ridgeway BLardwicke, 1 vol., 1744 — 1746 
Ridgeway, Lapp, and Schoales’ Reports (Ireland). 
1 vol., 1793—1795 

Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 
1784—1796 ^ V 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, Looming, and Wallis’ New County Court 
Cases, 1 voL, 1849—1867 
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to recover the amount paid from the banker who issued the note {J). 

The liability of the issuing bank to reimburse the correspondent 
must rest on the request to cash the draft of the bearer. As 
drawer or payee of such draft, the bearer of the circular note could 
not sue the issuing bank on it, or convey the right to do so. 

If the holder’s name has been forged to a circular note, the 
correspondent cannot recover from the issuing bank any money paid 
thereon, notwithstanding that the letter of indication, genuinely 
signed by the holder, was produced to him (jn). 

1266. Circular notes are not negotiable in themselves. When Negotiability 
the draft on the back is filled in and signed, the whole document 

then becomes a bill or cheque (n). 

Sect. 15. — Safe Custody of Valuables. 

1267. Unless undertaking the care of valuable property (o), when Banker’s 
required, be made a condition of opening an account or offered as position, 
an inducement to do so, the position of the banker as regards any 
property deposited with him for custody is that of a gratuitous 

bailee (jp). As such he is bound to take the same care of the Degree of 
property intrusted to him as a reasonably prudent and careful man care, 
may fairly be expected to take of his own property of the like 
description (q). It is sul)mitted that this involves the employment 
of all the facilities at the banker’s command (r) ; and in view of 
the facilities usually existing, the question whether the banker is a 
gratuitous bailee or a bailee for value does not seem material (»). 

The banker’s knowledge or ignorance of the nature of the goods 
intrusted to him does not appear to affect the question of his 
liability (f). If, however, the customer mislead the banker as to 
the nature or value of the goods, he would presumably not be 
entitled to hold the banker to a greater degree of care or to a 
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Circular 

Notes. 


(Q Conflam Quarry Co. v. Parker (1867), L. B. 3 C. P. 1, at p. 12. 

(m) Ibid, 

(7i) Ibid,, at p. 13. 

(o) For form of request to bank to take charge of valuables and of bankeFi 
acknowledgment of deposit, see Eiicyclopa 2 dia of Forms, Vol. II., p. 471. 

(p) Gihlin v. McMullen (1868), L. R. 2 P. C. 317 ; Rt United Services Co,y 
Johnston^s Claim (1871), 6 Ch. App. 212 ; Leesev, Martin {187 L. R. 17 Eq. 222, 
235. The dictum of Lord Campbell in Brandaov. Barnett (1846), 12 Cl. & F. 787, 
at p. 809, “ A charge might be made by the bankers, if they were not otherwise 
remunerated for their trouble,” is somewhat to the contrary, but too indirect. 
The view expressed above in the text is that adopted by the Central Association 
of Bankers (Journal of Institute of Bankers, Vol. XVII., p. 455). For a full 
discussion of the position of a gratuitous bailee, see title Bailment. 

M Giblin V. McMxdlen^ supra, at p. 339. 

(r) The utilisation of available means of securing safety must be part of the 
care a reasonable man would take, 

(«) A bailee for value is bound to adopt at his own expense all reasonable sale- 
guards, A ^atuitous bailee is bound to do his best with what he has got, using 
the best facilities at his command, but not more. A banker invariably safes, 
strong-rooms etc. See title Bailment. 

(t) The rule as above stated was laid down in Giblin y. McMullen^ sujpro, without 
qualification as to knowledge. The facts in that case appear to point to ignorance 
on the part of the banker as to the nature of the goods. The presumption is 
that they ore valuable. 
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larger compensation than was consistent with his own representa- 
tions. An acknowledgment that the goods are received ‘‘for safe 
custody ” does not increase the liability of the banker (a). 

The bank is not liable for loss by the felonious act of members of 
its own staff which there was no ground for anticipating (6). 

1268 . 'Where the bank delivers the goods to the wrong person, 
wliereby they are lost to the owner, the liability of the bank is 
absolute, though there be no element of negligence, as where 
delivery is obtained by means of an artfully forged order (c). It 
is, however, theoretically practicable for the banker to contract 
himself out of this liability. 

If the banker has suspicions as to the identity or authority of the 
person requiring delivery of the valuables or the genuineness of any 
written order produced by such person, the banker may retain the 
goods for a reasonable time in order to satisfy himself on these 
points, or, it is submitted, may decline to deliver them to the 
applicant, stating that he would himself send them to the owner, 
and doing so within a reasonable time (d). 


(a) liossv. Hill (1840), 2 C. B. 877. An undertaking in such terms must be 
interpreted in the light of the legal consequences resulting from the relation 
between the parties. 

(b) Such an act would not be within the scope of the employment. Compare 

Cheshire v. Bailey^ f 1^* 1^* 237, and see, further, title Agency, p. 202, ante. 

(c) Delivery was obtained by such means in Langtry Union /)a?i/c (1896), 
Journal of Institute of Bankers, Vol. XVII., p. 338, but the wise was settled by judg- 
ment by consent for the plaintiff for £10,000, counsel for the bank stating that 
they did not admit negligence. It was in consequence of this case that the 
memorandum of the Central Association of Bankers, referred to in note (p), p. 627, 
ante^ was issued. It is there stated, ‘‘ It is necessary to distinguish between cases in 
which valuables are by mistake delivered to the wrong person, as in Mrs. Langtiy^’s 
case, and cases in wliich they are destroyed, lost, stolen, rir fraudulently abstracted, 
whether by an officer of the hank or by some other person. The best legal 
opinion appears to be that, in the former case, the question of the negligence of a 
bailee does not arise ; that the case is one of wrongful conversion of the goods, 
and that the bank is liable for this WTongful conversion, apart from any question 
of negligence.” This view is supported by the following authorities : Youl v. 
Harhottle (1791), Peake, 68 ; Steykenson v. Hart (1828), 4 Bing. 47G, ‘‘from the 
cases which have been cited it is clear that trover lies against a carrier for mis- 
feasance in delivering a parcel to a wrong person,” per Pakk, J., at p. 482 ; “ for 
delivery to a wrong person a carrier is no doubt responsible in trover,” per 
Gaselee, J., at p. 488 ; M'Kean v. MHvor (1870), L. R. 6 Exch. 36, I assume 
that a misdelivery would have been a conversion,” per Bhamwell, B., at p. 41 ; 
Hiort V. London and North Western Rail. Co. (1879), 4 Ex. D., per Bram- 
WELL, L.J., at p. 194 ; Glyn v. East and West India Dock Go. (1880), 6 Ci. B. D., per 
Bramwell, L.J., at p. 493 ; Bristol and West of England Bank v. Midland Rail, 
Co,, [1891] 2 Q. B. 653, “delivery to a wrong person would be conversion,” per 
Lopes, L.J., at p. 667. The cases of Stephemon v. Harty supra, Duff v. Budd 
(1822), 3 Brod. & Bing. 177, and Heuoh v. London and North Western Rail Co, 
(1870), L. R. 5 Excli. 51, which have been supposed to support the contrary con- 
tention, are distinguishable on the ground that in each or them there had been 
a refusal to accept the goods or a failure to discover the consignee. The bailee was 
therefore in the position of an involuntary bailee, who has the implied authority 
of the real owner to deal with the goods in any reasonable manner, and is therefore 
only liable for negligence. See those cases explained and distinguished on this 
ground by Bramwell, L.J., in Hiort v. Bott (1874), L. R. 9 Exch. 86, at p. 90. 

(d) Such retention would not be conversion, os it involves no disregard of or 
interference with the owner’s title. Compare Hollins v. Fowler (1876), L. R. 
7 H. L. 757, per Blackburn, J., at p. 766. 
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1269. A banker who receives goods for custody at his bank is 
not justified in removing them elsewhere for safe keeping, and 
would be liable for any loss occurring while deposited elsewhere (c). 

Sect. 16. — Discounting Bills, 

1270. A banker discounts a bill, as opposed to taking it for 
collection or as security for advances, when he takes it definitely 
and at once as transferee for value. It does not matter that the 
amount of the bill, less discount, is carried to current account. In 
the case of a customer that is the usual course. Whether the bill 
is taken from a customer for collection or as security, or dis- 
counted for him, is a question of fact (/). 

The presumption in favour of a negotiated bill being taken by 
way of absolute transfer rather than of pledge or security is not so 
appropriate in the case of banker and customer as in other cases. 
Indorsement of a specially indorsed bill is as necessary for 
collection as for absolute transfer. Even indorsement by the 
customer of a bill indorsed generally is consistent with his merely 
putting his name on it as extra security (< 7 ). 

Subject to doubts raised by a recent decision (/»), the entry of the 
amount of such bills, less discount, as cash in the banker’s books 
would only be evidence of the banker having taken them as 
transferee. Possibly inferences might be drawn from whether the 
bank held itself out as a discounting bank or not (i). Where the 
transaction is really one of discounting, the banker is of course at 
liberty to deal with the bill as he pleases, rediscounting or trans- 
ferring it. 

1271. Where the banker has the customer’s indorsement on the 
bill, he has the remedies of an indorsee against him ; where he 
has not got the customer’s indorsement on the bill, he only has 
against him the remedies of a transferee by delivery (k). Mere dis- 
honour of a bill not indorsed by the customer gives no right to debit 
the customer’s account or to proceed against him on the bill (1). 

Instead of indorsing each bill for discount separately, the 
customer sometimes gives to the banker a general guarantee of all 
bills discounted for him, which has the same operation as specific 
indorsement in each case (m). 

The fact that bills have been discounted by the banker for a 
customer, which bills are still running, gives the banker no right 
to retain moneys due to the customer as a provision against 
such bills (n), except perhaps in the event of the customer’s 

(e) Sec Lilley v. Douhleday (1881), 7 Q. B. D. 810. 

(/) See p. (522, ante. 

(g) See Ex parte Schofield, Re Firth (1879), 12 Ch. D. 337. 

(h) Capital and Counties Bank v. Gordon, [1903] A. C. 240 ; compare Dawson 
V. Isle, [1906] 1 Ch. 636. 

(t) See Gnden v. Newfoundland, Savings Bank, [1899] A. C. 281. 

h ) See title Bills of Exchange etc. 

\l) The dicta ae to debiting a dishonoured cheque, though credited as cash, in 
Capital and Counties Bank v. Gordon, supra, at p. 248, could not be applied to a 
discounted bill. 

(m) Ex parte Bishop, Re Fox, Walker <k Co, (1880), 15 Ch. D. 400. 

(n) Bowm v. Foreign and Colonial Gas Co. (1874), 22 W. R, 740. For form ot 
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bankruptcy (o). Where the bill is dishonoured, the banker, if he 
has the customer’s indorsement on it, can, after giving due notice of 
dishonour, debit the account (p). 

Sect. 17. — Advances by Bankers. 

Scb-Seot. 1. — Loan. 

1272. Where a banker makes a definite advance to his customer, 
though the amount be carried to current account, the loan (q) is a 
matter of contract and arrangement, and presents no special feature 
by reason of the lender being a banker, except that, when and so 
long as money is actually due and payable to the banker in respect 
thereof, his lien attaches for the amount. 

Sub-Sect. 2. — Overdraft. 

1273. In the absence of agreement, express or implied from 
course of business, a banker is not bound to let his customer 
overdraw (? ). Such agreement must be supported by good 
consideration (s). 

Drawing a cheque or accepting a bill payable at the banker’s 
where there are not funds sufficient to meet it amounts to a request 
for an overdraft (0- 

Overdraft is a loan (u), and cannot be recovered against a corpora- 
tion which has no borrowing powers, or where the overdraft is in 
excess of those powers (i). But the banker w’ho has permitted 
such an overdraft is entitled to be subrogated to those creditors of 
the corporation who have been paid out of the overdraft, and to 
recover the amounts so paid against the corporation (c). 


undertaking giving the banker tliis right, see Encyclopadia of Fonne, Vol. IL, 

p. 487. 

(o) Afl a nuitual dealing on credit (Bankruptcy Act, 1883 (4G & 47 Viet. c. 52), 
0 . 38). 

(p) The banker, as bolder, being entitled to set off hi.s liquidated claim. As 
to his remedies on un indorsed bills, see p. 629, ante, 

(q) For forms relating to equitable mortgages to a bank, see Encyclopaedia of 
Forms, Vol. II., pp. 478 — 486. For loans generall}’, see title Mortgage. 

(r) Curdiffe Brooks <b Go, v. Blackburn and IHstrict Benefit Building Society 
(1884), 9 App. Cas. 857, per Lord Blackburn, at p. 864 ; Gumming v. Shand 
(I860), 29 L. J. (ex.) 129 (course of business entitling to overdraw). Circum- 
stances may justify a bank in withdrawing the light to overdraw {Parkinson v. 
Wakefield dk Co, (1889), 5 T. L. R. 646 (security disturbed by customer)). 

(s) Fleming v. Bank of New Zealand, [1900] A. C. 577. Implied contract to pay 
interest would be sutlicient consideration. 

(f) Eaton V. Bell (1821), 5 B. & Aid. 34 ; Forster v. Clements (1809), 2 Camp. 
17 ; Cunliffe Brooks dc Co, v. Blackburn and JJutrict Benefit Building Society^ supra^ 
at p. 864. London Chartered Bank of Australia v. McMillan^ [1892] A. C. 292, is 
distinguishable, as the overdraft arose from the unauthorised act of an agent, and 
the circumstances should have nut the bank on inquiry. 

(a) Cunliffe Brooks db Co, v. Blackburn and IHstrict Ben^t Building Society^ supra, 

(b) Ibid,y and see A.-G. v. De Winton^ [1906] 2 Ch. 106. As to borrowing 
powers of corporations see titles Corporations ; Local Government. 

(c) Ibid , ; Baroness tVenlock v. River Dee Company 0887), 19 Q. B. D. 165, 166. 
It is not confin^ to debts existing at the time of the overdi^t. The test is 
whether the liabilities of the corporation are increased by the borrowing. 
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Power to overdraw being commensurate with power to borrow, 
the banker’s remedj^ in each case depends on the existence and 
extent of the authority to borrow, express or implied ; e.g., an over- 
draft could not be recovered against an infant. As against a married 
woman, recourse could only be had to her separate estate not subject 
to restraint on anticipation (d). 

If accounts are opened in the name of a fund, an unincorporated 
charitable or scientific institution, or the like, they should never be 
allowed to be overdrawn without the personal liability of substantial 
persons (e). 

Where a banker has the security of substantial customers, strong 
evidence is required to establish, as against the banker, a novation 
or transfer of the liability for existing or future advances to a 
newly formed corporation (/). 

1274. By the universal custom of bankers, a banker has the right 
to charge simple interest at a reasonable rate on all overdrafts (g). 
An unusual rate of interest, interest with periodical rests, or 
compound interest can only be justified, in the absence of express 
agreement, where the customer is shown or must be taken to have 
acquiesced in the account being kept on that basis (/<). Whether 
such acquiescence can be assumed from the return without comment 
of the pass-book showing interest so charged is doubtful (i). 

Acquiescence in such charges only justifies them so long as the 
relation of banker and customer exists with respect to the advance. 
If the relation is altered into that of mortgagee and mortgagor 
by the taking of a mortgage (J), interest must be calculated 
according to the terms of the mortgage, or according to the new 
relation (k). 

The taking a mortgage to secure a fluctuating, as opposed to 
the ascertained, balance of an overdrawn account, is not, how- 
ever, inconsistent with the relation of banker and customer, so 
as to displace a previously accrued right to charge compound 
interest (1). 


(d) See further on this point titles Infants; Husband and Wife. As to 
partnerships, see title Partnership. As to companies, see title Companies. 

(«) Eaton V. Bell (1821^ 5 B. & Aid. 34. If cheques were drawn in a form 
precluding personal liabilitjq it might he contended that the hanker looked 
merely to funds of the undertaking. The doctrine of Kelner v. Baxter {1666), 
L. R. 2 C. P. 174, or of JFest London Commercial Bank v. Kitson{\B6A), 13 Q. B. D. 
360, as to the personal liability of the person contracting on behsdf of anon- 
existent principal, is hardly applicable. 

(/) Coutts dk Co. V. The Irish Exhibition in London (1891), 7 T. L. E. 313. 

(g) Orosskill v. Bower (1863), 32 L. J. (cH.) 540, at p. 544; Gwyn v. Godfcu 
(1812), 4 Taunt. 346. 

(h) B'ergxmon v. Fyffe (1840), 8 Cl. & F. 121 ; Sjiencer v. Wakefield (1887), 4 
T. L. R. 194 ; London Chartered Bank of Australia v. Jfniite (1879), 4 App. Cas. 
413. 

ft) See pp. 619, 620, ante. 

If) For form of mortgage to secure overdraft, see Encyclopaedia of Forms 
Vol. VIII., p. 608 a. 

(fc) Fergusson v. Fyfe, supra ; Williamson v. Williamson (1869), L. R. 7 Eq. 
542 ; London Chartered Bank of Australia v. White, supra. 

(/) National Bank of Australasia v. United Hand tn Hand and Band of Hops 
Co. (1879), 4 App. Cas. at p. 409. ^ 
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Sect. 18 . — Semrities ior Advances. 

Stjb-Skct. 1 . — Legal Mortgages. 

1275. In the case of a banker taking a legal mortgage (wi) there 
is nothing in his position differing from that of any other mortgagee. 
The taking, however, of a legal mortgage for a definite amount 
terminates the relation of banker and customer as to that amount. 
The banker’s lien would not operate by virtue of it, as the effect is 
to constitute a loan account to be kept distinct from current account, 
and any incidents arising from previous acquiescence in a system 
of dealing with it, such as charging interest thereon with periodical 
rests, would come to an end. Where a mortgage, however, is 
taken to secure a floating balance, this is not the case, as the 
relation of banker and customer still continues («). 

A banker holding a mortgage of any sort must not advance 
further moneys upon it after notice of assignment of or further 
charge on the equity of redemption (o), even where the banker’s 
assignment, though in fact by way of security only, purports to be 
absolute (p). Any such subsequent advances will be postponed to 
the later charge of which the banker had notice. 

Nor does the fact that the banker had agreed to make advances 
on the security up to a limit which was not reached at the time he 
had notice of the subsequent charge or assignment affect this rule. 
The agreement being to make the further advances on the security 
of the property as it then stood, the mortgagor, having b}' his 
own act deprived himself of the power to give the stipulated security, 
could not proceed against the banker for damages {q). Specific per- 
formance will not be decreed of an agreement for a loan (j). If the 
banker makes the further advances, he acts voluntarily, and cannot 
claim priority over the subsequent charge or assignment (r). 

Sub«Sect, 2 . — Equitable Mortgagi's. 

1276. If securities are deposited with an unincorporated 
organisation, e.g., a private bank, for advances made by them, 
any change in the constitution of that organisation, e.g., the retire- 
ment of one partner and admission of another, would render the 
securities useless as cover for future advances (»). 

So a security may cease to be effectual as cover for future advances 
by reason of a change in the personality of the borrower, e.g., change 
in the constitution of the firm originally depositing (/) . 


(m) For the general law of legal mortgage, see title JloRTaAOE. As to registra- 
tion under the Land Transfer Acts, see title Reai. Property and Chattels 
KeaIi. As to remedy by foreclosure or sale, see title Mortoaoe. For forms 
of legal mortgage, see Encyclopaedia of Forms, Vol. VIII., pp. 44.3, 061 et eeq. 

(n) See p. 631, ante, and note (I), ilrid. 

(o) Hoptdmnn v. Kolt (1861), 9 II. L. Cas. 514; Union Bank nf Scotland v. 
National Bank of Scotland (188(>), 12 App. Cas. 53. 

(p) Union Bank of Scotland v. National Bank of Scotland, supra. 

{q) West V. Williams, [1899] 1 Ch. 132, particularly per Lindlet, JI.R., at 
p. 143, and CnmY, L.J,, at p. 140. 

(r) South African Territories, Ltd. v. Wallington, [1898] A. C. 309 ; Larios v. 
Cttrety (1873), L. R. 5 P. C. 346. 

(s) Ex parte Kensington (1813), 2 Ves. & B. 79, 83 ; and see title Partnership. 
(<) Bank of Scotland v. Christie (1840), 8 CL & F. 214 ; Ex parte MacKenna 
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But an equitable mortgage by deposit may be readily extended, Sbot. is. 
even by parol, so as to be an effectual security on the happening of Securities 
such contingencies, or they may be provided for by a memorandum for 
of deposit in anticipation (a). Ad vanc es. 


1277. Land, freehold or leasehold, may be equitably mortgaged (b) Mode of 
by deposit of the title-deeds, with or without a memorandum. A mortgaging, 
memorandum is usually taken (c). The possession of the title-deeds 
would, in ordinary cases, preclude a subsequent legal mortgagee 
from obtaining priority for an advance (d). 

In registry counties (e), however, if a memorandum be taken Where 
it is a “ conveyance,” and registration is necessary to secure registration 
priority (/). Letters from an intending mortgagor, if they amount 
to an undertaking to deposit deeds as security, may constitute a 
“ conveyance ” and so require registration (g ) ; but deposit of deeds 
without memorandum or anything equivalent is not a “ convey- 
ance ” (h). In the Yorkshire liegistry district, however, an equitable 
mortgage by mere deposit is inoperative as against a subsequent 
registered assurance, unless a specified memorandum is signed by 
the mortgagor and registered (i). 

Title-deeds of land not being negotiable securities, the banker 
can, as a rule, acquire no better title to them than the person who 
deposits them had. Title may in some cases, however, be gained 
by estoppel {Ic). The existence of an equitable mortgage by deposit 
gives the right to call for a legal mortgage, or can be enforced by 
application to the Court for foreclosure or sale [1), or a power to seil 
may be given by an accompanying memorandum. 


(1861), 3 Du G. F. & J. 629, where a person deposited title-deeds for advances to 
be made to him, and it was held that the security did not cover advances made 
to him and others whom he took into partnership. 

(а) As to changes in the constitution of joint stock or other corporations in 
this relation, see title Guarantee. 

(б) For the general law as to equitable mort^ges of land, see title Mortgaoe. 
For forms of memorandum of deposit, see Encyclopaedia of Forms, Vol. II., 
pp. 478 — 486. 

(<■) If the title-deeds are not actually deposited, a memorandum is essential 
{Ex parte Hall, Re Whitting (1878), io Ch. D. 615 ; Ex parte Broderick, Rt 
Beetham (1887), 18 Q. B. D. 766). 

(d) Oliver v. Hinton, [1899] 2 Ch. 264 ; Jared v. Clements, [1903] 1 Ch. 428. 

(e) For these see title Real Property and Chattels Real. 

(f) Credlandv. Potter {1874), 10 Ch. App. 8. Compare iie Calcott and Elvin, 
[1898] 2 Ch. 460. 

{g) Fullerton v. Provincial Bank of Ireland, [1903] A. C. 309. 

{h) Sumpter v. Cooper (1831), 2 B. & Ad. 223 ; Re Burke (1881), L. R. 9 Ir. 24. 
Recognised as law in E'ldlerton v. Provincial Bank of Ireland, supra; see per Lord 
Davey, at p. 314. 

(i) Battison v. Hobson, [1896] 2Ch. 403 ; Yorkshire Registries Act, 1884 (47 & 
48 Viet. c. 64). 

{k) Brocklesby v. Temperance Permanent Building Society, [1895] A. C. 173 ; 
Rimmer v. Webster, [1902] 2 Ch. 163. E.g., a person intrusts another with title- 
deeds for the purpose of raising money on them for the principal’s benefit. He 
is e8topj)ed from disputing the title of anyone who honestly lends on the security, 
though the agent borrows money on the deeds on his own account and exceeds a 
limit imposed by the principal ; compare Lloyd’s Bank v. Cooks, [1907] 1K B. 
794. For full treatment of tnis subject, see title Aoenoy, pp. 201 et seq,, ante. 

(() York Union Banking Co, v. Artley (1879), 11 Ch. D. 205 ; Wade v. Wilson 
(1882), 22 Ch. D. 235. 
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1278. A partner has implied authority to deposit title-deeds 
of property, whether real or personal, belonging to the firm, as 
security for advances to the firm ; and when the partnership is 
terminated by the death of the last surviving partner but one, the 
banker is entitled to treat a subsequent deposit of such deeds as 
being in the course of winding up the partnership affairs and so 
legitimate (to). 

Sub-Skot. 3. — BilU and Notes. 

1279. Where bills or notes are deposited (n) as security, and not 
absolutely transferred in consideration of the advance, the banker’s 
position is that of pledgee, analogous to that which he holds by 
virtue of his lien (o). If he took the bill or note without notice of 
any defect in the customer’s title, he can in any event sue all 
parties to it to the extent of his advance (p). If the customer had 
a good title, the banker can sue all parties for the full amount, 
holding the balance, if any, beyond the advance as trustee for the 
customer (q). 

If the banker hold the customer’s indorsement on the bill or 
note, he can sue the customer thereon to the extent of the advance ; 
but the property in the bills or notes remains in the borrower. 

Though, as before stated (r), there are dicta to the effect 
that, in certain states of the account, a banker may negotiate bills 
or notes of a customer in his hands, it would certainly not be a 
reasonable course to adopt where the instruments are security for 
an advance repayable at a definite period which has not arrived, or 
where the security is for existing or future overdrafts, without 
previous request for payment. The usual and proper course is to 
keep the documents and present them for payment at maturity, and 
set off the proceeds against the advance. If instruments at a fixed 
date are not duly presented, the banker will have to bear any 
loss incurred by the omission («). 

Where a bill or note is given strictly as collateral security, 
it does not, even while current, suspend the remedy on the debt, 
and in theory the banker might sue for the advance pending the 
currency of the bill or note(f), but it would be very unusual to do 
so. And where a bill or note is strictly collateral security, 
satisfaction of the debt does not necessarily discharge the bill or 
note (a). 


(m) Re Bourne, [190G] 2 Ch. 427, and see generally title Paktnersuip. 

\n) For form of memorandum of deposit, see Encyclopa'dia of Forms, Vol. II., 
p. 489. 

(o) Banker’s lien being an implied pledge. See p. 622, ante. 

Ip) Compare Bills of Exchange Act, 1882 (46 & 46 Viet. c. Cl), s. 27 (3). 

(o) See Great Western Rail. Co. v. London and County Banking Co., [1900] 
2 Q. B. 464 It would appear, however, that the banker could retain such 
surplus to meet any further existing indebtedness of the customer (see Jones v. 
Feppercome (1858), John. 430; Inman v. Clare, ibid. 769 ; Re London and Globe 
Finance Corporation, [1 902] 2 Ch. 416), also by right of set-od (Re Bowes (1886), 
33 Ch. D. 686). 

(r) See note {g), p. 599, ante. 
m Peacock v. Purssell (1863), 32 L. J. (c. P.) 266b 
m Ibid. 

(a) Jenkins v. Tongue (1860), 29 L. J. (ex.) 147 ; Glasscock v. Balls (1889), 24 
Q. B. D. 13. In both cases dl^haige of the debt was obtained by the holder of 
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Sub-Seot. 4. — Other Negotiable Securities. Sect. 18. 

1280. Where a banker bond Jide takes fully negotiable securities (&) Sec^ties 
as cover for an advance or overdraft, he is entitled to retain them a 

until his debt is satisfied, notwithstanding that the borrower had no 

property in and was wrongfully dealing with the securities (c). Deposit of 
Knowledge that the customer is a stockbroker or occupies a 
fiduciary position, and that so the securities may possibly not be his 
own, does not put the banker on inquiry, if he have no reason to 
doubt the honesty of the person tendering them as security, and 
the latter purport to deal with them as his own property (d). 

Where the banker takes fully negotiable securities in the above 
circumstances, he is entitled either to have them redeemed by the 
true owner, or to satisfy his advances by means of them on default, 
or, where no time is fixed for repayment, on giving reasonable notice 
to the depositor (c). 

1281. If a principal intrust his agent with securities which, Dispositions 
though not fully negotiable, purport on the face of them to convey ^ 

all rights by mere transfer, especially if he hold out the agent as 
clothed with authority to transfer them as negotiable, such principal 
will be estopped from disputing the title of a banker who has 
taken the securities bond fide and for value from such agent, 
though the agent be acting for his own ends and in fraud of his 
principal (/). In each case the test is whether the possession 
by the agent and the terms of the document combined amount to 
a representation that the agent is invested with disposing power of 
a professedly negotiable instrument {g). 

Sxjb.Sect. 5 . — Stock and Shares. 

1282. Stock and shares may be utilised as security by being AdTances on 
transferred to the banker (h). The method of transfer depends on the 


Dispositions 
by agent. 


the security. There was no direct payment by the borrower, but this does not seem 
to affect the principle. In Jenkins v. Tongue (1860), 29 L. J. (ex.) 147, the note 
was being enforced by the payee, but it is doubtful whether the effect is not con- 
fined to a bond fide holder from the payee ; see Glasscock v. Balls (1889), 24 
Q. B. D. 13. It would be inequitable that the payee, having satisfied himself, 
should still be able to sue on the security. 

(6) As to what securities other than bills, notes, and cheques are fully 
negotiable, so as to come within this doctrine, see title Bills op Exchange etc. 

(c) London Joint Stock Bank v. Simmons^ [1892] A. C. 201 ; Bentinck v. 
London Joint Stock Bank, [1893] 2 Ch. 120 ; Sheffield v. London Joint Stock Bank 
(1888), 13 App. Ctts. 333, explained and distinguished in London Joint Stock Bank 
V. Simmons, supra, 

(d) London Joint Stock Bank v. Simmons, supra, 

(e) Deverges v. Sandeman, Clark dc Co,, [1902] 1 Ch. 579. 

(/) Goodwin v. Uoharts (1870), 1 App. Cas. 476, 489 ; Easton v. London Joint 
Stock Bank (1886), 34 Ch. D. 96, per Bowen, L.J., at pp. 113, 114 ; Colonial Bank 
V. Cady (1890), 15 App. Cas. 267, ver Lord Herschell, at p. 285 : “If the owmer 
of a chose in action clothes a tnird party with the apparent ownership and 
right of disposition of it, he is estopped from asserting his title as against a person 
to whom such third party has disposed of it, and who has received it in good, faith 
and for value.** See also Lloydls Bank, Ltd, v, Cooke, [1907] 1 K. B. 794. 

(g) Colonial Bank v. Cady, supra, per Lord Halsbury, at ^ 273 ; Farquhar- 
son y. King, [1902] A. C. 325, per Lord Halsbury, at p. 330. Tor full treatment 
of this matter, see title Agency, pp. 201 et seq,,ante. 

(h) For forms of memorandum of deposit, see Encyclopecdia of Forms, Vol. II., 
pp. 484—487. 




636 


Bankers and Banking. 


Snrr. 18. 

Secniities 

for 

Advances. 


Blank 

transfers. 


Deposit of 
certificates. 


Power of 
sale. 


Registration. 


nature of the stock or shares. In order to avoid the danger of the 
person transferring being in a fiduciary position and not beneficial 
owner, it is essential that the banker should not only take the 
stock or shares bond fide and for value, but also acquire the legal 
estate (i). 

Where stock or shares can only be transferred by deed (A), a 
blank transfer will not carry the legal estate (/). Such a blank 
transfer may be validated by redelivery after the blanks are filled 
up, but an agent cannot effect such redelivery unless himself 
authorised by deed (m). Where the transfer is not necessarily by 
deed, a blank transfer operates as an authority to the transferee to 
fill up all necessary blanks, and, when so filled up, operates as an 
effective transfer without redelivery (n). But, to preclude the rights 
of third parties, the transfer must in its then condition purport to 
carry to any person taking it in good faith and for value a full 
immediate and absolute title to the subject-matter (o). 

The mere deposit of stock certificates or share certificates only 
constitutes an equitable mortgage of the stock or shares which the 
Court will enforce by order for transfer and foreclosure (p). Such 
remedy is not barred by reason of the debt not being recoverable 
by virtue of the Statute of Limitations (q). 

Where stock or shares have been effectually transferred to a 
banker as security, even though not by deed, he has an implied 
power of sale on default. If no time is fixed for repayment, he 
must give the borrower reasonable notice of his intention to sell 
unless repaid. A month’s notice would be sufficient (r). 

1283. In addition to actual transfer, registration is necessary to 
render the banker’s title indefeasible or good against parties other 


(t) For the eflfect of notice on the legal estate, see Bank of Montreal v. Sweeny 
(1887), 56 L. T. 897 ; and contrast Bentinck v. London Joint Stock Bank, [1893] 
2 Ch. 120. See, further, title Mortgage. 

(k) The Companies Act, 1862 (25 & 26 Viet c. 89), s. 22, provides that transfer 
shall be in the manner provided by the regulations of the company. These may or 
may not provide that transfer shall be by deed {Re Tahiti Cotton Co. (1873), L. li. 17 
Eq. 273). The stock or shares of corporations governed by the Companies Clauses 
Consolidation Act, 1845 (8 & 9 Viet. c. 16), are only transferable by deed (s. 14). 

(/) Hihblewhite v. McMorine (1840), 6 M. h W. 200 ; Swan v. North British 
Australasian Co, (1863), 32 L. J. (ex.) 273 ; “We all know that both at common 
law and under these statutes, if you execute a transfer in blank, tliat instrument 
with the blanks is not a deed” {Powell v. London and Provincial Bank, [1893] 
2 Cb. 555, per Lindley, L.J., at p. 5G0). See titles Companies ; Deeds and 
Documents. 

(m) Powell V. London and Provincial Bank, supra, at p. 565 ; Societe GinJralt 
de Paris v. Walker (1885), 11 App. Cas. 20. 

(n) Ireland v. Hart, [1902] 1 Ch. 522, 527 

( 0 ) Colonial Bank v. Cady (1890), 15 App. Cas. 267. 

[p) Such certificates are not negotiable, and are merely evidence of the title as 
against the company of the specified person to whom they are issued. Their 
object is to facintate dealings with the stock or shares, not to effectuate them. 
As to the remedy, see Harrold v. Plenty, [1901] 2 Ch. 314. The equitable mortgagee 
may obtain an injunction against transler in fraud of his rights {Sociiti 06n6rale 
de Paris v. Tramways Union Co,, Ltd. (1884), 14 Q. B. D. 424, per Lindley, L.J., 
at p. 453). This decision was affirmea in SoeUU Q6n4rale de Paris v. Walker 
supra, but this particular point was not mentioned. 

{q) London and Midland Bank v. Mitchell, [1899] 2 Ch. 161. 

(r) Deverges v. Sandertum, CUx/rJc <b Co,, [1902] 1 (jh. 579. 
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than the pledgor who have beneficial interests therein («), or, 
failing registration, the transferee must have acquired a present 
absolute and unconditional right to be registered before he is 
affected with notice of the prior equitable title (0* 

Kegistration does not perfect a transfer which is in itself 
inoperative (o). 

1284. If a transfer to a banker prove to have been forged, the 
banker has no title to the stock or shares, his name will be 
removed from the register and that of the original holder restored, 
and he will be liable to refund to the company all dividends 
received. 

If the banker has parted with the stock or shares, and his transferee 
has been registered and had certificates issued to him, the banker is 
liable to indemnify the company, who are estopped from disputing 
the title of such transferee. The company would be obliged to 
restore the original holders to the register and their rights, possibly 
having to buy stock or shares in order to do so. In the latter case 
the price of the stock purchased, if higher than at the date of the 
original holder’s name being removed from the register, together 
with back dividends since that date, would be the measure of the 
banker’s liability (b). 

The liability being based on indemnity, though the sending in 
the transfer for registration by the company may also import 
warranty, the cause of action against the banker does not arise 
until the company is compelled to reinstate the original holder ; 
and the banker may accordingly be sued any time within six 
years of that date(c). His having retransferred the shares is of 
course immaterial. Neither is it any defence that the company on 
registration of the transfer issued certificates to him (d). 

Sub- Sect. G.-- Policies of Life Assurance, 

1285. A banker may take out a policy of assurance (c) on the life 
of a person indebted to him. 

1286. A policy on his own life effected by the debtor may be 
deposited as security for advances. Notice of the assignment 
should be given to the company. If no notice is given. 


{$) Shropshire Union Railways and Canal Go, v. The Queen (1875), L. K. 7 H. L. 
49t). 

(t) SodHS Gendrale de Paris v. Walker (1885), 11 App. Cas. 20, at pp. 29—41 ; 
Moore y. North Western Bank^ [1891] 2 Ch. 599; Iraand y, Harty [1902] 1 Ch. 
522, at p. 529. No Court lias ever defined what constitutes such right, and it 
would not be safe to rely on its existence apart from registration, 

(a) Powell V. London and Provincial Banky [1893] 2 Ch. 665, at p. 566. 

{lA Corporation of Sheffield v. Barclay db Go.y [1905] A, C. 392. Compare Bank 
of England v. Cutlery [1907] 1 K. B. 889. 

g Corporation of Sheffield v. Barclay dc Co., supra, 

) Certificates nad been issued to the banker in Corporation of Sheffield v. 
Barclay <b Co, supra. Comnare A.-C. v. Odelly [1906] 2 Ch. 47. The banker 
cannot claim an estoppel proauced by his own misrepresentation. As to whether 
the same liabilities would attach to a banker sending in a forged transfer on 
behalf of a customer, see Starkey v. Bank of Englandy [1903] A. C. 114. 

(e) For the general law of life assurance, see title Insuba.nck. 
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payment by the company before notice is good as against the 
assignee if). 

The mere deposit of a policy as cover gives the banker the 
rights of an equitable mortgagee (^). 

Where a policy has been so deposited, even without a memo- 
randum, and the depositor becomes bankrupt, his trustee cannot 
claim it without satisfying the debt to the banker (/t). 

Sot-Sect. 7 . — Documents of Title to Goods. 

1287. A banker may advance money on the security of documents 
of title to goods (i) otherwise than by the acceptance of documentary 
bills [k). 

If his customer be the real owner of the goods and entitled 
to the documents he pledges, the transaction amounts to hypothe- 
cation of the goods, with the resulting rights of a pledgee (Z). 
Neither goods nor documents of title thereto {m) being negotiable, 
the banker’s title at common law must depend on that of the pledgor. 

In cases, however, of defective title in the borrower, a large 
measure of statutory protection is accorded to the banker, subject 
to certain conditions {n). 

In order to entitle the banker to such protection the goods or docu- 
ments of title thereto must be in the possession of an unpaid 
vendor, a vendee who has not paid for them, or a “ mercantile 
agent ” within the broad definition affixed to that term by the 
legislation in question (o). Moreover, the goods or the documents 
of title must have originally remained in or come into the posses- 
sion of the person with whom the banker is dealing with the consent 
of the real owner ip). The fact that such possession and consent 
have been obtained by fraud is immaterial iq). But where the 
fraud amounts to larceny by a trick, different considerations would 
seem to apply (?). In the case of a mercantile agent a pledge of 


(/) Policies of Assurance Act, 1867 (30 & 31 Viet. c. 144), s. 3. 

For forms of inort^^age of such policicvS, see Encyclopuedia of Forms, Vol. VIII. 
p]>. 681 et seq. 

(g) Spencer v. Clark (1878), 9 Ch. D, 3?7. See title Mortgage. 

Qi) Re Wallis, [1902] 1 K. B. 719. 

(t} For forms ol memorandum of deposit, see Encyclopjcdia of Forms, Vol. II., 
pp. 479 — 484. 

(k) See p. 624 , ante, 

(/) See title Pawnbrokers and Pledges. 

(m) With the possible exception of bills of lading, see Lickbarrow v. Mason (1794), 

5 Term Rep. 683. “ The words of the special verdict in Lickbarrow v. Mason 

adiniltedW overstate the law ” {Burdick v. Sewell (1884), 13 Q. B. D. 159, per 
Bowen, L.J., at p. 173). See Sewell v. Burdick ^1884), 10 App. Cas., per Lord 
Blackburn, at p. 98. If fully negotiable there would have been no reason for 
including bills of lading with other documents of title in the Factors Act, 1889, 
and the Sale of Goods Act, 1893, whereas they are so included. See further on 
this point title Shipping and Navigation. 

(n) Factors Act, 1889 (52 & 53 Viet. c. 45) ; Sale of Goods Act, 1893 (56 & 57 
Viet. c. 71). 

(o) Factors Act, 1889 (52 & 53 Viet. c. 45), s. 1. 

(p) Ibid. ; Cohn v. Pocketfs Bristol Channel Steam Packet Co., [1899] 1 Q. B* 
643, 658. 

{q) Ibid. 

(r) Ibid., per CoLLiNB, L. J., at p. 659 ; Oppenheimer v. Frazer and Wyatt, [1907] 

K. B. 50, p^tFletcheb Moulton and Kennedy, L.JJ., at pp. 70, 77, though 
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the documents for an antecedent debt would entitle the pledgee to 
acquire such rights only as the pledgor could have enforced at the 
time of the pledge (»). The same rule applies probably to vendees 
or persons who have agreed to purchase (t). In such case the 
security would not be effective (a). 

Sect. 19. — Guarantees. 

1288. The position and rights of a banker under a guarantee 
obviously must depend on the character and form of such guarantee 
and the parties thereto (fe). 

Certain general principles may, however, be laid down. 

Where there is an unbroken account, and the guarantee is not 
strictly a continuing one, payments in must be attributed to the 
earlier items of the account in relief of the surety, unless there are 
exceptional circumstances indicating an intention that the guarantee 
should not be exhausted by such process (c). 

Where the guarantee is a really continuing one, the surety has 
no right to control the appropriation of payments in {d) so long 
as the banker deals with the accounts in the ordinary way of 
business (e). 

Payments in may be appropriated to a pre-existing debt of which 
the surety had no notice or knowledge (/) ; but it would be 
contrary to ordinary business and good faith to open a new account 
during the currency of the guaranteed one, and carry all payments 
in to tlie new account (g). But on the determination of the guarantee 
the banker may close the account and open a new one, to which he 
may carry all payments in, leaving any debit on the old one to be 
covered by the guarantee {h), 

1289. A pre-existing debt is not a good consideration for a 
guarantee. Where in a guarantee no stipulation for future advances 
is made, the consideration must be supplied by forbearance to sue 


the Court of Appeal, in reversing the ludgment of Channell, J., reported 
[1907] 1 K. B. 519, held that the facts did not show larceny by a trick. 

(«) The Factors Act, 1889 (52 53 Viet, c, 45), s. 3, makes a pledge of the docu- 

ments equivalent to a pledge of the goods themselves. 

(f) See Calm v. PockeWs Bristol Channel Steam Packet Co., [1899] 1 Q. B. 
643, per A. L. Smith, L.J., at p. 654. 

(а) As to the Factors Acts generally, see titles Agency ; Sale of Goods. 
As to the Sale of Goods Act, 1893, see title Sale op Goods. 

(б) For the general law of Marantees, see title Guarantee. For forms of 
guarantees to a bank, see Encyclopaedia of Forms, Vol. II., pp. 491 — 501. 

(c) Cory Brothers v. Ovmers of Steamship Mecca, [1897] A. C. 286, 295 ; City 
Discount Co, v. McLean (1874), L. R. 9 C. P. 692. It is practically necessary to 
show that ordinary appropriation would nullify the guarantee. Compare Cowv- 
merdal Bank of Australia v. Official Assignee of Wilson Co., [^1893] A. C. 181, 
where money on suspense account in lieu of guarantor’s liability was held not 
equivalent to payment. 

(d) Williams v. Bawlinson (1825), 3 Bing. 71 ; Be Sherry (1884), 25 Ch. D. 692. 

(e) Be Sherryy supra, 

if) Williams v. Bawlinson, supra; compare Hamilton v. Watson (1845), 12 
Cl. & F. 109. 

(g) Be Sherry, supra, per Cotton, L.J., at p. 706 ; compare Mutton v. Peat, 
[1900] 2 Ch. 79, 85, where it was said that the method of Dook-keeping was not 
to prejudice the real rights of the surety, 

(h) Re Sherry, supra. 


Sect. 18, 

Securities 

for 

Advances. 


Banker's 

rights. 


Appropria- 
tion of 
payments. 


Considera- 

tion. 



640 


Bankers and Banking. 


Sect. 19. 
Guarantees. 


Disclosure, 


Guarantee 
limited in 
amount. 


Determina- 
tion of 
guarantee. 


Continuing 

guarantee. 


for the existing debt at the request of the guarantor. This may be 
implied from the nature of the transaction as between business men 
and the fact of forbearance (i). Forbearance for a definite period 
is not essential (k). If one only of several accounts is to be covered 
by a particular guarantee, this must be clearly expressed. The 
term “ ultimate balance ” by itself signifies the ultimate balance 
owing, combining all existing accounts (1). 

A banker is not bound to volunteer to an intending guarantor 
information as to the state of the account or whether the customer 
was or was not in the habit of overdrawing. If asked by the 
intending guarantor, however, he must give the information, this 
being sufficient reason for disclosing the customer’s account (m). 
During the continuance of a guarantee for an overdraft the banker 
is bound, on request, at any time to acquaint the guarantor with 
the amount of his then liability, but not to give further information 
as to the account or to allow inspection of it (n). 

1290. Where the guarantor’s liability is limited to a specified 
sum, it depends on the wording of the guarantee whether the 
surety is surety for the whole debt with the specified limitation 
to his total liability, or whether he is surety only for part of the 
debt. The difference becomes material in case of the bankruptcy of 
the principal debtor (o), but is generally neutralised by special terms. 

1291. A guarantor is, in general, entitled to determine the 
guarantee as to future advances by giving notice and paying what 
is then due (p). Where the guarantee is under seal this right 
appears to exist in equity (q), and would possibly be recognised even 
though the guarantee were expressed to be for a definite period, if 
the banker were not under contract with the principal debtor to 
make further advances to him (r). 

But it would appear that a continuing guarantee could not be 
revoked so as to exclude outstanding liabilities properly undertaken 


(i) Fullerton v. Provincial Bank of Ireland, [1903] A. C. 309, 316. Coiiu)are 
Miles V. New Zealand Alford Estate Co. (1886), 32 Ch. D. 2C6, per Bowen, L.J., at 
p. 290. 

(k) Ibid. It is, however, advisable to have such con.sideralion expressed in the 
guarantee. 

(l) Mutton V. Peat, [1900] 2 Ch. 79. 

(m) Hamilton v. Ivatson (1845), 12 Cl. & F. 109 ; IVelton v. Somes (1889), 8 
T. L. R. 184 ; and contrast Slone v. Compton (1838), 5 Bing. (N.C.) 142. See also 
Seaton v. Bumand, [1900] A. C. 135, and p. 643, posh 

(«) This view is adopted by the Institute of Bankers, see Questions on Banking 
Practice, 5th ed., Nos. 938, 939. See Hardy v. Veasey (1868), L. R. 3 Exch. 107. 

(o) Midland Banking Co. v. Chambers (1869), 4 Ch. Aj)p. 398 ; Ex parte National 
Provincial Bunk of England (1881), 17 (Dh. D. 98 ; and see Ex parte Hope (1844), 3 
Wont. D. & De Q. 720. These cases recognise the principle as to a surety for 
part of the debt, but in each case the surety ha<l by the guarantee contracted him- 
self out of his rights. See also Re Sass, [1896] 2 Q. B. 12, where the security was 
for the whole debt, but the surety had also contracted out. 

(p) Beehit & Co. V. Addyman (1882), 9 Q. B. D. 783, 791 ; Lloyd's v. Harper 
(1880), 16 Ch. D. 290, per Lush, L.J., at p. 319. 

{q) Be CrMe, [1902] 1 Ch. 733,738 ; and see Lloyd’s v. Harper, supra. 

(r) No direct authority ; but see Lloyd's v. Harper, supra, per James, L.J., at 
p. 314. It would not be equitable to determine the guarantee if the banker was 
bound to make further advances to the principal debtor. He is not released from 
such obligation by the withdrawal of the guarantee by the third party. 
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by the banker on the faith of it, e.g.y bills accepted by him current 
at the time of notice of revocation (s) ; but without special words, 
where the guarantee is for a specified period, it would not cover 
obligations undertaken, but not dischargeable, within that period (t). 

Whether a continuing guarantee is determined as to subsequent 
advances by the mere fact of the death of the guarantor has never 
been finally decided (a). Probably it is not. Where there is no 
provision for giving notice of termination by representatives in 
the event of death, it may be taken that actual notice of the death 
given by a responsible person, such as an executor or adminis- 
trator, terminates the guarantee so far as subsequent advances are 
concerned (i). Whether constructive notice of death is equivalent 
to actual notice is doubtful (c). 

Where there is specific provision for notice of revocation by the 
guarantor or his representatives, notice of his death by executors or 
administrators will not terminate the guarantee. The notice must 
be one of revocation (d). 

Whether the death of one joint surety terminates the liability of 
the other for subsequent advances is also doubtful (e). But where the 
guarantee is joint and several, the death of one guarantor does not 
affect the liability of the survivor for subsequent advances (/). 

If a guarantee is joint only, judgment against one guarantor, 
even though unsatisfied (g), operates as a bar to any action against 
the other or others (A), hut not where the guarantee is several, or 
joint and several (t). 
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(s) See Holland v. Teed (1848), 7 Hare, 50, where a guarantee given to a bank 
for advances and bills honoured, though terminated by the death of a partner in 
the bank, was held to apply to bills accepted by the bank, and current at nis death. 

{t) Holland v. Teedj supra^ at p. 54. 

(а) Bradbury v. Morgan (1802), 31 L. J. (ex.) 462, where the guarantee was held 
not determined by death ; Haniss v. Fawcett (1873), 8 Ch. App. 860, per 
Mellish, L.J., at p. 869 : “As mere matter of law, ... I am of opinion that 
this guarantee was not determined by the death. If one were to suppose a case, 
whicYi might very easily happen, where a bank holding such a guarantee was not 
aware of the death, I should think it very hard upon the bank that a guarantee 
worded like this Wfis terminated by the death of the guarantor^’ ; Re Sherry ^ 
(1884), 25 Ch. D. 692 (where the question was treated as undecided). Compare 
GouLthari v. Clementson (1879), 5 Q. B. D. 42 ; Re Silvester y [1895] 1 Ch. 573 ; Re 
GraUy [19021 1 Ch. 733 (all cases dealing with questions as to notice of death, 
but not deciding the effect of death by itself). 

(б) See Coulthart v. Clementson, supra; Re Silvester, supra; Re Grace, supra, 
discussing the effect of constructive notice, but assuming that actual notice would 
be sufficient. It would be hard if death involved unlimited liability on the 
estate. 

(c) Coulthart v. Clementson, supra (Yes, per Bowen, J.); Re Silvester, supra 
(No, per Romer, J.) ; Re Crau, supra (No, per Joyce, J.). 

fd) Re Silvester, supra. 

{e) Re Sherry, supra, at pp. 703 — 705. 

If) Beckett d: Co. v. A cWyman (1882), 9 Q. B. D. 783. 

ig) Except under R. S. C., Ord. 14, r. 5, or Ord. 13, r. 4, in default of 
appearance, or under Ord. 27, r. 3, in default of defence. 

\h) KendaU v. Hamilton (1879), 4 App. Cas. 504 ; McLeod v. Power, [1898] 
2 Ch. 295. 

(i) King v. Hoars (1844), 13 M. & W. 494 ; Bbith v. Fladgate, [1891] 1 Ch. 337. 
Morel Brothers v. Earl of Westmorland, [1904] A. C. 11, is not an authority 
against this; there the liability was alternative, and judgment against one 
operated as an election. 

H.L. — I, 
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1292. In the absence of agreement to the contrary, any change 
in the constitution of the firm for which a guarantee is given puts 
an end to the guarantee (/c). So in the case of a private bank 
any change in the partners of the bank would nullify the guarantee 
as to future advances (1). Where either the bank or the guaranteed 
party is a corporate body, joint stock or otherwise, internal change 
by transfer of shares, issue of new capital, change of directors, or 
the like has no effect (in). 

Where guarantees are given to a corporate bank, its absorbing 
another bank would not affect the guarantees (n). But guarantees 
given to the absorbed bank would not enure for the benefit of the 
absorbing one (o). In the case of amalgamation as distinguished 
from absorption, guarantees given to either bank would probably 
be determined (p). 

1293. Where a guarantee provides for payment of interest on 
“ money remaining due ” from the principal debtor, no claim can 
be maintained for interest accruing after the bankruptcy of the prin- 
cipal debtor (g). But it is otherwise where the words are “until 
repayment” (r). 

1294. The banker is not obliged to resort to securities in his 
hands before proceeding against the surety (s). 

Where a continuing guarantee is given for a running account, 
it is doubtful at what time a cause of action accrues. In one case 
it has been held that a cause of action arises as soon as any 


(k) Partnership Act, 1890 (53 & 54 Viet. c. 39), s. 18, absence of agreement 
to the contrary,” stronger words than sect. 4 of the Mercantile Law Amendment 
Act, 1856 (19 & 20 Viet. c. 97), repealed by Partnership Act, 1890, “ necessary 
implication from the nature of the firm or otherwise.” 

([) Ibid. 

(m) The Partnership Act, 1890 (53 & 54 Viet. c. 39), only applies to ‘‘firms,*' 
partnerships. Corporations remain the same entity notwithstanding any 
change in their component parts. 

Tn) See Capital and Counties Bank v. Bank of England (1889), 61 L. T. 516. 

(o) Prescott, Dimsdale dc Co. v. Bank of England, [1894J 1 Q. B. 351. 

(p) Ibid. “ An amalgamation between two banks need not necessarily cause 
the business thereafter carried on to be the same as was theretofore carried on by 
either,” per A. L. Smith, L.J., at pj). 364, 365 ; London, Brighton, and South 
Coast Rail. Co. v. Goodwin (1849), 3 Exch. 320 ; Eastern Union Rail. Co. v. Coch^ 
rant (1853), 9 Exch. 197. Guarantees are not discharged by the amalgamation, 
but only by virtue of the provisions of the Partnership Act, 1890 (53 & 64 Viet, 
c. 39). 

(^) Re Moss, [1905] 2 K. B. 307. Bankruptcy prevents the debt being recover- 
able against the^nkrupt, so that it is not due and owing. Quaere whether the 
result would not be the same if the same words were used with regard to the 
principal sum. 

(rl Re FitzGeorge, [1905] 1 K. B. 462. 

(«) Ex parte Brett (1871), 6 Ch. App. 838, 841 (laying down the rule that 
the surety has no right or interest in the securities until he has paid the debt) ; 
Ewart V. Laita (1865), 4 Macq. 983, per Lord Westbury, at pp. 987, 989; 
Duncan Fox db Co. v. North and South Wales Bank (1880), 6 App. Cas. L 
Lord Selbobne, at pp. 10, 14 ; per Lord Blackburn, at pp. 18, 20. The 
remarks of Lord Watson at p. 22 {ibid.) are explainable, inasmuch as the contest 
was not between the holder of the securities and the surety. As to the discharge 
of the surety by dealings with the principal, and as to the right of the surety 
to securities on payment of the debt, see title Guarantee. 
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advance has been made, and that each item would be barred when Skot. 19. 
six years had elapsed (t) ; but in another the mere existence of a Guarantees, 
debt, without balance struck or demand made on the guarantor, 
was held not to make the Statute of Limitations run from that 
date (u). 


Sect. 20 . — Charges and Commissions. 

1295. The right of a banker to charges and commissions would Eight to 
seem, in the absence of an express agreement by the customer to charges aad 
pay them, to depend on the universal custom of bankers, as in the 

case of bis right to charge interest on overdrafts (a). For it is 
doubtful whether the right can be based on acquiescence in the 
charges and commissions as disclosed in the pass-book, in view of 
the doubts cast on the existence of any obligation on the part of the 
customer to examine bis pass-book (h). 

Sect. 21. — Banker's Obligation to Secrecy. 

1296. A banker is bound not to disclose the state of a customer’s Obligation to 
account, whether the same be in credit or overdrawn, except on ®ccrecy. 
reasonable and proper occasion, as when answering inquiries by a 
proposing guarantor (c), or under compulsion of law(d). Where an 
overdraft is guaranteed, it would seem that the guarantor has a 

right to be informed of the extent of his liability, and that the 
banker is justified in disclosing to him the condition of the 
customer’s account so far as is necessary for this purpose (c). 

Production, supplying copies, or affording inspection of books 
under the Bankers’ Books Evidence Act is either done on reasonable 
and proper occasion or under compulsion of law (/). 

A banker is justified in answering inquiries regarding his inquiries, 
customer’s general position and character put to him % a person 
contemplating business relations with that customer {g). 

But, even where the answers are intentionally false, the banker 
cannot be held responsible for any loss or damage sustained in 


(l) Parr's Banking Co., Ltd. v. Yates, [1898] 2 Q. B. 460. 

(■u) Hartland v. Jukes (1863), 32 L. J. (ex.) 162. SeeiJowsev. Bradford Banking 
Co., Ltd., [1894] A. C. 586, per Lord IIerscheli., at p. 596, as to the unreasonable- 
ness of a bank granting an overdraft and immediately proceeding to sue for it 
The difficulty may be avoided by taking a new guarantee before the end of the 
six years, or by specifying in the guarantee the liability of the surety to be to pay 
a certitin time after demand. See generally title Limitation of Actions. 

(а) See p. 631 , ante. 

(б) See pp. 619, 620, ante, 

Icj See p. 640, ante. 

(a) Hardy v. Veasey (1868), L. R. 3 Exch. 107 ; Clarke v. London and County 
Banking Co., [1897] 1 Q. B. 552, holding a person a customer thou^ overdrawn; 
Loyd V. Fresnfield (1826), 2 C. & P. 325 (compulsion of law) ; Foster v. Bank 
of Loudon (^1862), 3 F. & F. 214. It is not clear whether the obligation is a 
strictly legal one, see Tassell v. Cooper (1850X 9 C. B. 509. 

(«) See p. 640, ante. 

if) See pp. 644 — 647, post. 

(g) Robshaw v. Smith (1878^, 38 L. T. 423, where the exhibition of a libellom, 
anonymous letter was lield juivileged. For form of letter of inquiry as to financial 
position of customer and banker’s reply thereto,6ee Encyclopcedia of Forms, Vol. II., 
pp. 467, 468. ■ 
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consequence, unless such answers were put into writing, and signed 
by the banker himself, signature by an agent not being suffi- 
cient (h). Where the banker can be held responsible, it is imma- 
terial whether he gave the information direct to the person acting 
on it, or to another banker ip order that it might be communicated 
to him (i). 

Sect. 22. — Production, Inspection etc. o f Bankers Books. 

1297. In all legal proceedings, a copy of any entry in a banker’s 
books Qc), that is to say, in the ledgers, day-books, cash-books, 
account books, and all other books used in the ordinary business of 
a bank (1), is received as primd facie evidence (m) not only of such 
entry, but of the matters, transactions, and accounts therein 
recorded (n), provided that it is -first proved by a partner or officer 
of the bank either orally or by affidavit that the book was at the 
time of making the entry one of the ordinary books of the bank, 
that the entry was made in the usual and ordinary course of 
business, and that the book is in the custody or control of the 
bank(o) or of the successors to the bank in whose custody or 
control it was when the entry was made (p). It must also be 
proved in the same manner that the copy has been examined with 
the original and is correct (q). 

1298- A banker may be ordered to produce any books and 
documents in his possession relating to the account of a person 
known or suspected to have in his possession any of the estate 
or effects of a company which is being wound up under an order of 
the Court, or who is supposed to be indebted to such a company ; 
and the fact that such person’s account has been closed is 
immaterial (r). 

1299. Where the bank is a party to the litigation, the bank can 
still be made to produce the books under the ordinary subpoena 
duces tecum; but no banker or olScer of a bank, in any legal pro- 
ceedings to which the bank is not a party, is compellable to produce 
any book the contents of which can be proved as above, or to appear 

Qi) Statute of Frauds Amendment Act, 1829 (9 Qeo. 4, c. 14), b. 6 ; Svxift v. 
Jewshury (1874), L. R, 9 Q. B. 301 ; IViUiains v. Mason (1873) 28 L. T. 232. A 
banking company cannot be held responsible, aa a company cannot sign (Hirst 
V. West Riding Union Banking (Jo., [1901] 2 K. B. 560), but the agent signing is 
personally responsible (Swift v. Jewwury, supra), 

(i) Ilosegood v. Bull (1876), 36 L. T. 617. 

(k) Bankers’ Books Evidence Act, 1879 (42 Viet. c. 11, s. 3). 

(0 Ibid., 8. 9. The expression “ used in the ordinary business ” does not mean 
that the books must be in use every day ; it is sufFicient if the banker keeps a 
book to refer to if necessary (Asylum for Idiots v. Handysides (1906), 22 T. L. 11. 
573). 

(m) The Act makes copies of such entries evidence against any one ; thus the 
entries in a defendant’s bankers’ books are made evidence against the plaintiff 
(Harding v. Williams (1880) 14 Ch. D. 197). 

(n) Bankers’ Books Evidence Act, 1879 (42 Viet. c. 11), s. 3. 

(o) Ibid,, 8. 4. 

(v) Asylum for Idiots v. Handysides, supra, 

iq) Bankers^ Books Evidence Act, 1879 (42 Viet. c. 11), s. 6, 

(r) Companies Act, 1862 (25 & 26 Viet. c. 89), s. 115 ; Ke Contract Corporation, 
HruiWs Case (1872), L. R. 14 Eq. 6. 
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as a witness to prove the matters and transactions and accounts 
recorded, unless hy order of a judge made for special cause (s). 

To obtain, however, the benefit of this relief from attendance 
and production, the banker or officer must have furnished, or have 
been willing to furnish, verified copies of the required entries (<)• 

1300 . Any party to a legal proceeding (a) who, prior to the 
passing of the Act, could have sued out a subpoena duces tecum 
in such proceeding (6), may apply for an order that the applicant 
be at liberty to inspect and take copies of any entries in a 
banker’s book for the purposes of such proceeding (c). 

The application for leave to inspect and take copies should 
be made to a master at chambers. It may be made ex parte (d) ; 
but as a rule it should be made by a summons or a notice 
under the summons for directions (e), and if made ex parte 
the master will generally order a summons to issue. In ordinary 
cases the application, at all events if made ex parte, should be 
supported by an affidavit showing what entries it is desired to 
inspect and the materiality of the inspection, and that the appli- 
cation is made bona fide. But an affidavit is not essential (/), and 
where the application is made by summons or on notice and the 
materiality of the inspection appears from the pleadings, or 
otherwise, it is not necessary {g). The party whose account is 
sought to be inspected may oppose the application on any ground 
on which inspection of ordinary documents could be resisted {h). 

1301 . The main object of these provisions is to enable evidence 
to be procured and given (i), and to relieve bankers from the necessity 
for attending and producing their books {k). They enable a party 
who formerly had the right to issue a subpoena duces tecum to 
compel bankers to produce their books and to attend and be 
examined on them, to obtain an order for leave to inspect and take 
copies of the books (Z). They do not give any new power of 
discovery (»i), or alter the principles of law or the practice with 
regard to discovery (n), or take away any previously existing ground 


Sect. 22. 

Production, 
Inspection 
etc. of 
Bankers’ 
Books. 

Right to 
apply for 
order of 
inspection 
etc. 

Procedure on 
application. 


Object of 
legislatioa 


Bankers’ Books Evidence Act, 1879 (42 Viet. c. 11), s. 6. 

(t) Emmott V. Star Newspaper (1892), 62 L. J. (q. b.) 77. 

(а) This includes an arbitration (Bankers’ Books Evidence Act, 1879 (42 Viet 

c. 11), 8. 10). 

(б) Re Marshfield (1886), 32 Ch. D. 499. 

(c) Bankers* Books Evidence Act, 1879 (42 Viet. c. 11), ss. 7, 10. The order 
may be made on a bank in Scotland or Ireland [Kissam v. Link, [1896] 1 Q. B. 574). 

(d) Arnott v. Hayes (1887), 36 Ch. D. 731. 

(e) Ibid , ; Davies v. White (1884), 53 L. J. (Q. B.) 275. 

(/) Amott V. Hayes, supra. 

(g) Ibid,, at p. 736. 

{h) See notes (m) — (r), infra. As to inspection generally, see title Discovert, 
Inspection and Interrogatories. 

(i) AmoU V. Hayes, supra, at p. 737 ; Emmott v. Star Newspaper Co., supra. 

(k) Parnell v. Wood, [1892] r. 137 ; Emmott v. Star Newspaper Co., supra; 
Pollock V. Garle, [1898] 1 Ch. 1, at p. 4. 
fO Re Marshfield, supra. 

(m) Arnott v. Hayes, supra, per Cotton, L.J., at p. 737 ; but consider Perry v. 
Phosphor IJronze Co. (1894), 71 L. T. 854. 

(n) Pollock v. Oarle, supra, per Lindlet, M.R., at p. 4. 
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Sect. 22, 


Production, 
Inspection 
etc. of 
Bankers’ 
Books. 


When 

application 

granted. 


Accounts of 
third persons. 


Pass-book 

exhibited. 


Service of 
order. 

Ck)sts. 


of privilege (o). Nor do they enable a party to get discovery, before 
the trial, of entries which would be privileged or protected from 
production (o), or which are, or are sworn to be, irrelevant (p), or 
which are not the subject of discovery apart from the Act (g). 
Where, therefore, a party swears that the entries sought to be 
inspected are irrelevant, his affidavit is conclusive, and no order for 
inspection should be made before the trial (r). 

The power to order inspection is a discretionary power («), and 
will he exercised with great caution (a), and on sufficient grounds 
only (b) ; and the order, if made, should be limited to relevant 
entries (c). The order will only be made where the entries of 
which inspection is sought will be admissible in evidence at the 
trial (d). 

It would appear that there is jurisdiction to order inspection 
of the accounts of persons who are not parties to the litigation (e) ; 
but this power will seldom, if ever, be exereised (/), except where 
the account sought to be inspected is in form or substance really 
the account of a party to the litigation or is kejit on his behalf, so 
that the entries in it would be evidence against him at the trial (g), 
and then only on notice to the third party (/<) and to the bank(i). 
Where, therefore, the plaintiff brought an action to rescind a 
contract for the purchase from the defendant of shares in a company, 
on the ground of misrepresentation by the defendant as to the 
company’s finances, leave to inspect the company’s banking account 
was refused (J). 

The fact that the plaintiff has scheduled his pass-book in his 
affidavit of documents does not necessarily debar the defendant 
from getting an order to inspect the banker’s book, and in a fit 
case an order will be made(/f). 

The order must be served on the bank three clear days before it 
is to be obeyed unless otherwise directed (1), 

'I'lie costs of the application and of anything done or to be done 
under the order are in the discretion of the Court, and the whole 
or any part of such costs may be ordered to be paid to any party by 


(o) South Staffordshire Co. v. Ebbsmith^ ^ Q- Kay, L.J., 

at p. 67G ; Parnell v. JVoody [1892] P. 137, per Lindley, L.J., at p. 139. 

( ]t) Parnell v. JPood, supra. 

Iq) Pollock V. Carle, [1898] 1 Ch. 1. 

(r) South Staffordshire Co. v. Ebbsmith, supra. 

(s) Emmott v. Star Newspaper Co. (1892), G2 L. J. (q. b.) 77. 

(a) Arnott v. Hayes (1887), 3G Cli. 1). 731, per Powen, L.J., at p. 738; So^Uh 
Staffordshire Co. v. Ebbsmith, supra, per Lord ^sher, M.R., at p. G74. 

(b) Perry v. Phosphor Bronze Co. (]894), 71 L. T. 854. 

(c) Arnott v. Hayes, supra. Where a defendant applied for inspection to assist 
him to justify a libel imputing pecuniary einbarrassnient inspection was refused 
{Emmott V. Star Newspaper Co., supra). 

(d) Howard v. Beall (1889), 23 Q. B. D. 1, per Mathew, J., at p. 2. 

(e) Howard v. Beall, suj)ra. 

(/) Pollock V. Carle, supra, per Bindley, M.R., at p. 5. 

(g) South Staffordshire Co. v. Ebbsmith, supra ; Pollock v. Carle, supra. 

{h) South Staffordshire Co. v. JCbbsmith, supra, per Kay, L.J., at p. G77. 

(t) L'Amie v. Wilson, [1907] 2 Ir. 11. 130. 

(,/) Pollock V. Carle, supra. 

(k) J^erry v. Phosphor Bronze Co., supra. 

{1) Bankers’ Pxioks Evidence Act, 1879 (42 Viet. c. 11), s. 7. 
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Abbreviations, 


Spottis. . , 
Stair, Hop. 
Stark. 

State Tr. . . 
Stra. 

Stu. M. & P. 


Sty. 

Swabey . , 
Sw. & Tr. 

Swan. 


Spottiswoode’s Reports of Session y^Sootland) 

Stair’s Reports (Scotland), 2 vols,, 1661 — 1681 
Starkie’s Reports, 2 vols., 1815 — 1822, and Vol. III., 
Part I. 

State Trials, 34 vols, 1163 — 1820 
Strange’s Reports, 2 vols., 1716 — 1749 
Stuart, Milne, and Peddie’s Reports (Scotland), 
2 vols., 1851 — 1863 

Style’s Reports, fol., 1 vol., 1645 — 1646 
Swabey’s Admiralty Reports, 1 vol., 1858 — 1859 
Swabey and Tristiam’s Reports, 4 vols., 1858 — 
1865 

Swanston’s Reports, 3 vols., 1818 — 1819 


T. & M. . . 

T. Jo. a • a a a a 

T. Xj. R. . • • a • • 

T. Raym. 

Taiiil 

Taunt. .a 
Term Rep. . . 

Totb^ 

Tudor, Li. C. Merc. Law. 
Tudor, L.C.Real Property 
Turn. & R. 

Tyr 

Tyr. & Or. 


Temple and Mew’s Criminal Appeal Cases, 1 vol., 
1848—1851 

Sir T. Jones’s R^orts, fol., 1 vol., 1667 — 1684 
The Times Law Sports (current) 

Sir Thomas Raymond’s Reports 
Tamlyn’s Reports, 1 vol., 1829 — 1830 
Taunton’s Reports, 1 vol., 1808 — 1819 
Term Reports (Dumford and East), 8 vols., 1785 — 
1800 

Tothill’s Reports, 1 vol., 1559 — 1640 
Tudor’s Leading Cases on Mercantile Law 
Tudor’s Leading Cases on Real Property 
Turner and Russell’s Reports, 1 vol., 1822 — 1844 
Tyrwhitt’s Reports, 5 vols., 1830 — 1835 
Tyrwhitt and Granger’s Reports, 1 vol., 1836 


Vaugh. . , 
Vent. 

Vern. 

Vern. & Scr. 
Ves. 

Yes. & B. 
Ves. Sen. 
Vin. Abr. 
Vin. Supp. 


Vaughan’s Reports, fol., 1 vol., 1665 — 1674 
Ventris’ Reports, fol., 1 vol., 1688 — 1691 
Vernon’s Reports, 2 vols., 1681 — 1,720 
Vernon and Scriven’s Reports (Ireland), 1 vol., 1781 
—1788 

Vesey Jun.’s Reports, 22 vols., 1789 — 1816 
Vesey and Beames’s Reports, 3 vols., 1812 — 1814 
Vesey ^rv.’s Reports, 3 vols., 1747 — 1756 
Viner’s Abridgment 
Viner’s Supplement 


W. Jo 

W. N 

W. R 

Wallis 

Web. Pat. Cas. . • 
Welsh Reg. Cas. 
Went. Off. Ex. . . 
West 

West temp. Hard. 
White & Tud. L. C. 
Wight. . 

WiRes 

WiU. WoU. & Dav. 

Will. WoU. & EL 

Wilm. 

Wils. 

Wils. &S. 

Wils. (CH.) 

Wils. (ex.) 


. Sir William Jones’s Reports, fol., 1 vol., 1620 — 1640 
. Weekly Notes, L. R. (current) 

, Weekly Reporter, 64 vols., 1882 — 1906 
. Wallis’s Reports, Chancery (Ireland), 1 vol., 1766 — 
1791 

, Webster’s Patent Cases, 2 vols., 1601 — 1855 

Welsh Registry Cases Hreland), 1 vol., 1832 — 1840 
, Wentwortn’s Office of Executor 
. West’s Reports, House of Lords, 1 vol., 1839 — 1841 
. West’s Reports temp. Hardwicke, 1 vol., 1736 — 1739 
. White and Tudor’s Leading Cases 
. Wightwick’s Reports, 1 voL, 1810 — 1811 
, Willes’ Reports, 1 vol., 1737 — 1760 
. Willmore, WoUaston, and Davison’s Reports, 1 vol. 
1837 

. Willmore, Wollaston, and Hodges’ RoT>orts, 2 vols. 
1838—1839 

. Wilmot’s Notes and Opinions, 1 vol., 1757 — 1770 
. Wilson’s Reports, 3 vols., 1742 — 1774 
. Wilson and Shaw’s Reports (Scottish), 1 vol., 1825— 
1834 

. Wilson’s Chancery Reports, 1 vol., 1818 — 1819 
. Wilson’s Exchequer Reports, 1 pai4^, 1817 
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the bank, where the same have been occasioned by any default or 
delay on the part of the bank. Any such order against a bank may 
be enforced as if the bank was a party to the proceeding (?»). 

1302 . The privileges of the Act extend to all banks having duly 
made a return to the Commissioners of Inland Pievenue, to savings 
banks duly certified, and to Post Office savings banks (n) ; but if the 
bank is a company registered under the Companies Acts, it must 
have duly furnished to the liegistrar of Joint Stock Companies the 
prescribed list and summary, with the addition of a statement of 
the name of the several places where it carries on business, and 
produce his certificate that such is the case (o). 
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Production, 
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included. 


(m) Bankers* Books Evidence Act, 1870 (42 Viet. c. 11), s. 8. 

(n) Ihid.^ 8. 9. 

(o) Revenue Act, 1882 (45 k 46 Viet. c. 72), s. 11. See p. 582, anU. 


END OF VOL. I. 
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ABANDONMENT OF CHATTEL. See Bailment, 529. See also Pebsonai. 
Property ; Shipping and Navigation. 

ABATEMENT, of action. See Practice and Procedure. 
of legacy. Wills. 

of nuisance. See Nuisance. 

ABDUCTION. See ACTION, 4.S. See also Criminal Law and Procedure, 
ABORTION. See Criminal Law and Procedure. 

ABSTRACT OF TITT.E. See Sale of Land. 

ACCEPTANCE. See Bills of Exchange etc. ; Contract ; Sale op Goods. 
of title. See Sale of Land. 

ACCESSION TO PROPERTY. See Real Property and Chattels Real ; 
Personal Property. 

ACCIDENT. See Negligence, 

inevitable. See Bailment, 545, 660. 
insurance. See Insurance. 

ACCORD AND SATISFACTION. See Contract. 

ACCOUNT. See Action, 36, 37 ; Agency ; Bailment, 536 ; Bankers and 
Banking, 583 — 64 7. 48!^^ aZ/ro Contract ; Executors and Administrators ; 
Money and Money Lending ; Partnership ; Trusts and Trustees. 

ACCOUNTS AND INQUIRIES. See Arbitration, 434,487. See aUo Practice 
AND Procedure. 

ACCUMULATIONS. See Perpetuities. 

ACKNOWLEDGMENT. See Evidence ; Limitation of Actions, 

certificates of. See Real Property and Chattels Real ; 
Sale op Land. 

ACQUIESCENCE. See Bailments, 558, 559. See also Equity. 

ACT OF PARLIAMENT. See Action, 14. See also Constitutional Law ; 
Statutes. 

ACT OF STATE. See Action, 14 
ACTION, 

abduction, old action of replevin for, 43 
Act of Parliament, act authorised by, 14 
act of state, 14 
Admiralty, action in rem^ 47 

cause, when not an action, 4 
See Admiralty, 80 — 107 

agisted horse, action for injuries to, founded on tort, 49 
aliens, 17, 20 

See Aliens, 308 

arbitration, awaM as to amount may be condition precedent to enforcement of 
claim, 22, 27 
enforcement of, 476 
snspension of rights of action, 27 
assumpsit, 36 

Attorney-General, action by, for infringement of pablic right, 9 

/ -■ \ 



Index, 


A Cri ON — C€*yitinued. 

Attorney-General, consent before action necessary in certain cases, 23 
information by, 3 

auctioneer, against, for resale in error, action foundctl on tort, 49 
See Auction and Auctioneers. 
bankruptcy, cause of action vesting in trustee, 21, 55 

convict, of, effect on application of Forfeiture Act, 1870«,.30 

defence to provable debt, 21 

motion by trustee, when not an action, 5 

petition, presumption of damage, 13 

trustee’s right of action for felonious torts against bankrupt, 29 

barratry, 52 

Board of Trade, action against, for detaining ships, 18 ( />) 
carrier, against, for delivery after notice to stop in transitv^ 49 
special assumpsit lay formerly, 37 
cause of action, G 

meaning wdthin Common Law Procedure Act, 1852...G 
champerty, 63 

C'iiarity Commissioners, leave of, to sue, when necessary, 23 
charity as excuse for maintenance, 53 
conditions precedent to action, 22 — 26 
consent before action necessary in certain cases, 22 
conspiracy, old action for, 41 

constable’s warrant, demand for inspection of, 26 
consuls, no diplomatic privilege, 20 

contract and tort, importance and mode of distinction, 48 — 50 
conversion, when demand necessary, 23 
convicts, subject to Forfeiture Act, 1870... 29 

costs, decree in matrimonial cause, order fur payment of costs not a final juc 
merit, 3 

execution, of, not “costs of action,” 5 (.?) 

“ extra costs ” from unfounded legal proceedings not natunil damage, 14 
libel action, of, agreement to indemnify against, 54 
security for, by plaintiff in High Court without visible means, 48 
solicitors' agreement to charge nothing for, not maintenance, 54 
solicitors’ bill of, delivered one month before suing on it, 23 
counterclaim against foreign Sovereign, 19 

when treate<i as an “action,” 4 
county court, remission of actions from High Court, 48 

what actions canuot be commenced in, 49 {h) 

Crown, no action against, 17 

except in certain colonies, 18 
Bet-off against, 18 
servants, 18 

damage, presumption of, by bankruptcy petition, 13 

by criminal charge, 13 

proof of, unnecessary where private right infringed, 7 
remoteness of, 1 G 

wljen e.«sential for cause of action, 9 
damnum absque injuria, 10 — 16 
act of state, 1 4 

Act of Parliament, act authorised by, 14 
common peril, defence against, 12 
defamatory statements, privileged, 12 
fatal injuries, 12 

legal proceedings without malice, 13 

seduction, 11 

trade rivalry, 11 

use of name, 1 1 

user of land, 10 

defamatory statements, privilege, “absolute” and “qualified,** 11 
definitions, 2 

statutory, 3 — 5 

demand before action necessary in certain cases, 23 
de minimis mm curat lex, 16 
detinue, old form of action, 41, 14 

when demand necessary, 23 
diplomatic officers, privilege of, 19 
embracery, old action of decies tantum, 41 
error, old action of, 46 
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ACTION — continued, 

extinction oE riglit of action, 31 

felonious torts, 27 — 29 

foreign land, equitable jurisdiction, 51 

real actions as to, no jurisdiction of English Courts, 60 
Sovereigns and Governments, 18 
counterclaim against, 19 

garnishee order, when not a “ decision in the action,” 6 
Government department, remedy by petition of right, 18 (^q) 
guardian ad 22 

infants, 17, 21 

specific performance at suit of or against, 21 
injuria absque damno^ 9 

innkeeper, action for loss of property “ founded on contract,*’ 49 
in rem, judgment, absolute title transferred to purchaser, 47 
in rem and in jf^rsonam^ 47 
See Admiralty, 80 — 107 
interpleader issue, technically not fin “ action,” 4 
judgment ^ 71 gives absolute title 48 
old action of false judgment, 45 

jurisdiction of English Courts in actions relating to foreign land, 50 
jury, old action of attaint for false verdict, 38 

decies tantum for embracer 3 % 41 

libel, agreement for indemnity against possible costs of, not enforceable, 64 

P ublisher has no right of action against circulator, 14 
’* and “ transitory ” actions, BO 
local authorities, notice of action against, 25 
lunatics, 22 
maintenance, 51 — 55 

agreements to assist litigation, 54 
assignment of debt, 55 
charity, 53 
common interest, 53 
criminal f)roceedings, 52 
landlord and tenant, 53 
purcliase of company's shares, 55 

interest in litigation, 54 
solicitors, 54, 55 
married woman, 17 

master and servant, exce[)tiou to rule of maintenance, 53 

matrimonial cause, not an action, 3 

merger of cause of action, 31 

mistake, money paid under, 23 

mixed actions, 34 

modern actions, 47 — 51 

money counts in old actions of debt, 38 

motion by trustee in bankruptcy, when not an acHon, 6 

negotiable instrument, payable on demand, 23 

suspension of right of action during currency of, 27 

“ next friend,” 21 

notice of action, where required by statute, 24 — 26 
novelty no bar, 7 ( 7 O, 40 
nuisance, old action of, 34 

on the case for, 34, 39, 40 
old forms of action, 31 — 4 7 
abolition of, 45 — 47 
account, 36 
annuity, 36 

assumpsits, “common and “ special,” 36 

attaint, 38 

audita querela^ 39 

case, 39 — 41 

champerty, 41 

“ common counts and “ money counts,” 38 
conspiracy, 41 
covenant, 37 
debt, 37 

deceit, on the case for, 40 
decies taTituniy 41 
detinue, 41, 44 


( 3 ) 
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ACTION — continued, 

old forms of action — continued, 
dower, right of, 33, 45 
dower unde niJiil habct, 33, 45 
ejectment, 34, 44, 46 
entry, 33, 34 
entry, forcible 42 
error, 45 

eap conti'actu^ 35 — 38 
ex delicto^ 35, 38 — 46 
false judgment, 45 
form^on, 33 
injunction, 42 
in withernam^ 43 
mandamus^ 42 
nuisance, 34 

on the case, 34, 40 
personal, 35 — 45 

qua7'€ cla'ue^i in fregit^ and ac etiam^ 4 4 
quare irnpedity 33, 46 
replevin, 43 

right in their nature, 33 
proper, 33 
trespass, 43 

distinguished from trover, 45 
on the case, 40 
trover, 44 
waste, 34 

on the case for, 34, 41 

originating summons, proceeding by, when not an “ action,” 4 
personal actions, old forms of, 35 — 45, 48 (c) 
per/tonal is actio,*' old ** personal action and action in personam,** distinguished 
48 (c) 

petition, a pleading for purposes of Judicature Act, 1873. ..5 

of right, remedy against Government department, 18 
pleading no longer technical, 47 

petition, includes, under Judicature Act, 1873. ..5 
“ Pollock’s Act/’ 1842. ..24 

presumption of damage by bankruptcy petition, 13 

criminal charge, 13 

private right infringed, proof of damage unnecessary, 7 

privileged defamatory statements, 12 

privilege of diplomatic officers, 19 

“proceeding,” when it includes “action,” 5 

public right infringed, particular damage necessary, 9 

railway, injury of paasenger, tort, 49 

loss of goods carried, contract, 49 
real actions, 32 — 35 

release of “ all actions ” and of all suits/’ 6 
replevin, old form of action, 43 
rights, absolute or qualified, 9 

salvage, action does not lie against Crown, 17 (Ar) 

scire facias, old writ of, 38 

set-off against action by Crown, 18 

claim reduced to £100 by, remission to county court, 48 
when treated as an “action,” 4 
solicitor, agreement to charge nothing for costs, 54 

delivery of bill of costs one month before action, 23 
mortgage of subject-matter of suit to, 55 
specific performance not granted to or against infants, 21 

of contmets for sale etc. of foreign land, 61 
Statute of Limitations not altered by abolition of old forms of action, 47 
statutory remedy, effect of, on right of action, 8 
“step in proceedings ” under Arbitration Act, 1889. ..463 
“ suit,” 3 

summons, writ of, 46 

surgeon, old form of action against, 37, 39 
suspension of right of action, 27 — 30 
convicts, 29 
felonious torts, 27 — 29 
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ACTION — continued, 

suspension of right of action — continued, 
negotiable instrument, receipt of, 27 
Vexatious Actions Act, 1896.. .30 
termination of action, 5 
title, absolute, by judgment in rem^ 48 

to foreign land, no jurisdiction of English courti^ 
tort, “ founded on,” 49 

trade union cannot be sued for tort, 17 (6*) 

“transitory’* and “local,” 60 
trespass, old form of action of, 40, 43 
on land without injury, 8 
trover, old form of action of, 44 
uhijus ihi ronvdium, 7 
venues, local, abolished, 50 
Vexatious Actions Act, 1896... 30 
volenti non Jit injuria^ 16 
who may sue and be sued, 17 — 2 
warranty, old form of action on, 37 
waste, old form of action of, 34, 41 

voluntary, old action of trespass, 44 
writ, capiaSy 46 
de cursUy 32 
dower, 46 

dower unde Jiihil hahety 46 
ejectment, 46 
error, 45 

in wither iianiy 43 
magistral, 32 
quare claumim fregity 44 
guare impedity 46 
scire facias y 38, 41 
summons, 46 
trespass, 43 

See old forms of action, 31 — 47 

ADEMPTION. See Wills. 

ADJOINING OWNERS. See Boundaries and Fences ; Easements and 
Profits a Prendre ; Highways, Streets, Footpaths and Bridges ; 
Mines. Minerals and Quarries ; Waters and Water Courses. 

ADMINISTRATION OF ASSETS. See BANKRUPTCY AND INSOLVENCY ; Com- 
panies ; Executors and Administrators. 

ADMINISTRATION OF ESTATES OF DECEASED PERSONS. See Executors 
AND Administrators. 

ADMIRALTY, 

action, bottomry. See bottomry, action of. 
contested, hearing of, 100 

judgment in, 122 — 124 
in persona/Hy amount recoverable in, 62 
commencement of, 105, 106 
counterclaim by, to action in re/n, 95 
in county court, 128, 129 
origin, 61, 62 

procedure in, on default, 107 
proceedings by, in particular cases, 67, 69 — 73 
reference of, to Registrar, 117 
tn 7*emy commencement of, 80, 81 

does not lie against King’s ship, 71 
in county court, 128 

intervention by parties interested in, 87 
origin of, 61 

proceduie in, as to appearance, 87 
decree, 103 
hearing, 99 — 103 
interlocutory proceedings, 97, 98 
judgment by default, 99, 100 

( 6 ) 
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ADMIRALTY — continued, 

action, in reniy procedure in, as to payment into Court, 96 

pleadings, 94, 95 
writ, issue of, 80 
service of, 86 

security for costs on appeal in, 125 
respondentia^ 66, 66 
transfer of. See transfer of action. 

Admiralty Registrar, 79 
admission of liability, 134 

advertisement, order for, in action to limit liability, 110 
agreement, jurisdiction conferred on county court by, 127 
not to appeal, effect of, 114 
when equivalent to decree, 103 
appeal from Admir^ty Division, 63 
Cinque Ports, 139 

City of London Court, 112 — 115. See appeal from Inferior Courts. 
Colonial Courts of Admiralty, 141 

county courts, 112 — 115. appeal from Inferior Courts, 

Court of Appeal, 63 
Divisional Court, 111, 112 
Inferior Courts, 111 — 117 

agreement not to appeal, effect of, 114 
costs of, 114 

in shipping casualty, 117 
evidence on, 113, 114 
fresh, 114 

in case of interlocutory matter, 112 

investigation in shipping casualty, 115 
“ instrument of appeal,” 113 
leave to, when required, 111, 112 
lies to Divisional Court, 111 
notice of, and of grounds of, 115 
service of, 115, 116 
procedure on, 114 
remission of cause, 114 
report of, to Board of Trade, 116 
security for costs of, 112, 113 

in case of shipping casualty, 116 

time for, 1 12 

warrant of arrest pending, 114 
where less than ^50 involved, 113 
Naval Courts, 117 
Registrar’s Report, 121 

Salvage Commissioners of Cinque Porta, 140 
leave to, when required, 111, 112 
to Court of Appeal, 63, 12.5 — 127 

application for stay pending^ 126 

assessors on, 125, 126 

costs of, 125, 126 

evidence on, 125, 126 

notice of, 125 

reference by Court of Appeal on, 127 
Court of Cinque Ports, 139 
Divisional Court, 111 
House of Lords, 63, 126 
appearance after time limited by writ, 87, 88 
entering, 87 

in action to limit liability, 109 
in county court, 131 
judgment in default of, 99 

in county court, 1 81 
persons entitled to enter, 87 
under protest, 87 
appraiser, fees to, 138 

appraisement, commission of, 89 — 92, 123 
in county court, 132, 138 
apprentice, action in rem by, for wages, 69 
arms and munitions of war, forfeiture of, 78 
arrest, caveat against, 83 
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A DM I R ALT Y — contimbed. 

arrest, early power of Court to order, 60, 61 

effect or cross-claim or counterclaim on, 95 
persons entitled to, 67, 68, 92 
release from, in county court, 132 
on bail, 88 

when suit dismissed, 123 

sale of property under. See sale of property under arrest, 
warrant of. See warrant of arrest, 
assessors. See Trinity Masters, 
in county court, 136 
with Registrar, 119 

attachment of party entering caveat warrant, 84 
person breaking arrest, 86 
solicitor, 85 
bail, amount of, 90, 91 

before whom taken, 90 
df*fault in, after caveat warrant, 100 
in county court, 131, 132 
inherent jurisdiction to require, 63 
release on, 88 

bail bond, cancellation of, 63 
signing, 90 
sureties to, 91 

Board of Trade, jurisdiction of, in shipping casualty, 115 

over droits of Admirairy, 76 
order against, to pay costs, 117 

rehearing of shipping investigation required by, 117 
re{)ort of appeal sent to, 116 

booty of war, 78 
bottomry, action of, 65, 66 

reference of, to registrar, 118 
warrant of arrest in, 82 

where no maritime risk or interest, 66, 67 
bond, 65, 66 

translation of, 82 
British waters, meaning of, 74 
cargo, damage to, 73 

reference of action for, to Registrar, 118 
hypothecation of, for loan. 66 
suit by ownei*s of, 81 
warrant of arrest of, service of, 85 
caveat payment, 91, 92, 122, 123 
release, 88. 89 
warrant, 83, 84 

default in bail after, 100 
service of, 85, 86 

certificate of registry, delivery up of, 65 
Cinque Ports, jurisdiction of, 139, 140 
City of London Court, jurisdiction of, 127 
claim, stalement of. See pleadings, 
collision, damage by, 70 — 72 

Colonial Courts of Admiralty, jurisdiction of, 141 
colours of merchant ships, 77 
commission for examination of witness, 98 
commission of appraisement. See appraisement, 
compulsory pilotage, defence of, in county court, 13S 
co-owners, actions between, 64, 118 
powers of minority of, 64 
consolidation of actions, 93, 108 
in county court, 134 

consul, notice to, before action against foreign ship, 130 
costs, acceptance of payment into county court, effect of, on^ 134, 135 
compulsory pilotage, of, 104 
contribution to, in salvage, 105 
in county court, 138, 139 
issues, no division of, 103, 104 
no order as to, cases in which, 104 
of appeal, 114 

in shipping casualty, 117 
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costs, of appraisement of value in salvag^e, 90 
of reference to Registrar, 120, 121 
of salvors, 104, 105 

payment into Court and tender, effect of, on, 96 
in county court, 135 
security for, in discovery, 97 

on appeal. See security for costs on appeal, 
taxation of, in registry, 124, 125 

in Vice- Admiralty Courts, 79 
tender liefore action, effect of, on, 96 
in county court, 135 

counsel, appearance by separate, in consolitlated action 93 
attending reference, 120 

counterclaim, effect of, on arrest and security, 95 
counterclaim to action %n Teni^ 95, 96 

county courts, 127 139 

admission of liability, 134 
appeal from, 128 
appearance, 131 
assessors, 136 
bail, 131, 132 

commencement of proceedings, 129, 130 

consolidation, 134 

costs, 138 

decree, 137 

hearing, 135, 136 

intervention, 131 

judgment, enforcement of, 137 

jurisdiction of, 127 129 

no right to jury, 136 
offer to pay costs, 135 
pleadings, 133 

default cf, 134 
pveecipe^ 130 
preliminary act, 133 
release of propei ty, 132 
setting dovrn, 134 
summons, 130 
tender, 134, 135 
warrant of arrest, 130, 131 
Court, payment into. See payment into Court* 
out of, 135 

Court of Passage, Liverpool, jurisdiction of, 140 
cross action, effect of, on arrest and security, 95 
Crown property, loss of. 111 
damage by collision, 71, 72 

filii^ preliminary act in, 93 
damage to cargo, 73 

damages, assessment of, by Registrar, 117, 118 

in county coui t, 136 
not made in Court, 102, 103 
dangerous goods, forfeiture of, 78 
decree in action ^7^ 103 

action to limit liability, 110 
county court, 137 
of possession, 123 

default in county court, of appearance, 131 

pleading, 134 

High Court, of appearance and pleading, 99, 107 
in bail after caveat warrant, 84 
default actions in j>er sonant^ 107 
in rem^ 99 

defence- See pleadings. 
derelict, dilutes as to, 76 
detention of ship, 71, 72 

disbursements, 68 70 

discovery, 97 

under reference to Registrar, 119 
dismissal, wrongful, claim for, 69 



Abbreviations. 


lniii 

Win Wbcli’s Reports, 1 wL, 1621-1625 

Wa B1 William Blackstone's Eeporb, fol, 2 vok, 1716- 

1719 

Wiii,Rob. „ „ William Robinson's Admiralty Boports, 3 Tok, 1638 

-1852 

WaSauni, Williams' Notes to Saunders' Reports 

Woli, O. „ „ Wolferstan and Bristow's Election Cases, 1 toL, 

1859-1865 

Woll, AD Wolferstan and Dw's Election Cases, 1 voL, 1856- 

1858 

Wood Wood's EEbequer Tithe Cases, 1 Tok, 1659-1198 

Y,B YearBooks, 11 vok, 1397-1531 

Yelv Yelverton’s Reports, 1 voL, 1693-1613 

Yon Younge’s Reports, 1 voL, 1839-1832 

YAC.Ch,Ca3, ,, YoungeatidCollyer'sChaiiceryCases,2Tok,M- 

1813 

YAC,(ex,) „ Yoiinge and Collyer's Reports, 4 Tok, 1833-1811 
YAJ. lounge and Jervis' Reports, 3 vok, 1826-1839 



Index, 


ADMIRALTY — oontimced. 

District Registrar, hearing of reference by, 122 
removal of action from, 88 
Divisional Court, appeal to. 111 
droits of Admiralty, 76, 77 

engineer, appeal by, in shipping casualty, 116 
evidence by affidavit, before Registrar, 119 

in action to limit liability, 110 
examination of witness before trial, 97, 98 
expert, 116 

extracts from lighthouse logs, as, 99 

fresh. See fresh evidence. 

on appeal from county court, 113, 114 

Registrar’s report, 121, 122 
in shipping casualty, 116 
to Court of Appeal, 125, 126 
reference, 118, 119 

in county court, 136 
shorthand note of, 102 
execution, 124 

extracts from lighthouse logs, 99 
flag, fines for improper use of, 77 
flotsam, disputes as to, 76 

foreign ship, affidavit before arrest of, 81, 82 

jurisdiction of Admiralty Division over, 64, 70 — 73 
county court over, 129 
notice to consul in proceedings against, 130 
order in council relating to Prussian, 74 
foreign waters, collisions in, 71 
forfeiture, 77, 78 

fresh evidence on appeal, from county court, 114 

Registrar’s report, 121 
in shipping casualty, 116 
to Court of Appeal, 126 
goods, forfeiture of dangerous, 78 
grounds of appeal, notice of, must be given, 115 
Guernsey', Admiradty jurisdiction in, 141, 142 
hearing in county court, 135 

of action in rem^ 99 — 103 
reference to Registrar, 119 
history of Admiralty jurisdiction, 59 — 62 
House of Lords, appeal to, 126 
hypothecation of cargo for loan, 66 
illegal acts, forfeiture for, 77 

in perMoruim^ actions. iS5^e action in jfersonnm, 
in rem^ actions. See action in rem, 
inevitable accident, effect of, on costs, 104 

inferior Courts, appeals from. See appeals from inferior Courts, 
inspection by Trinity Masters, 102 
instrument of appeal, 113 

interlocutory onier, appeal from, only by leave, 112 
interlocutory proceedings, 97, 98 
interrogatories, 97 

in county court, 133 

intervene, persons entitled to, in Admiralty action, 87 

county court, 131 

Isle of Man, Admiralty jurisdiction in, 142 
issues in action, costs of, not divided, 103, 104 
Jersey, Admiralty jurisdiction in, 141, 142 

J 'etsam, disputes as to, 76 
udgraent, enforcement of, in county court, 137 

in default, effect of other claims on, 99 
in action in personunh^ 107 
in rem ^ 99 

jurisdiction, 59 — 62 

of county court, 127 
jury, no right to, in county court, 136 

no transfer of action where question to be tried by, 107, 108 
King's ships, no action in rent against, 71 
laches, effect of, on maritime lien, 72 

( 9 ) 
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A DMIRALTY — continved, 
letters of request, 98 

liability, action for limitation of. See limitation of liability 
admission of, 134 

lien, maritime. See maritime lien. 

possessory, intervention by holder of, 87 
statutory, G8 
life salvage, 74, 75 
ligan, disputes as to, 76 

lighthouse logs, use of extracts from, in evidence, 99 
limitation of liability, action of, 108 — 111 

decree, 110 
evidence, 110 

persons entitled to appear, 109 
pleadings, 109 

stay of other proceedings, 110 
writ and service, 109 

I^iverpool Court of Passage, jurisdiction of, 140 

mail ship, exemption of, from arrest on giving security, 82, 83 

mails, loss of, 1 1 1 

Man, Isle of, Admiralty jurisdiction In, 142 
maritime lien, claimant for necessaries does not possess, C7 
definition of, 61 
extent of, 61 

for damage by collision, 72 
salvage, 74 

wages and disbursements, 69 
intervention by holder of competing, 87 
loss of, by laches, 72, 74 

negligence or delay, 69 
pilots, of, 69 

remedy in rem in case of damage to cargo does not confer, 
73 

time for claims of, 72 
marshal, fees paj'able to, 124 (//) 
master of ship, appeal by, 115 

removal and appointment of, 65 
mate, appeal by, 115 
mercantile assessors, 136 
merchant seamen entering navy, 79 
merchants. Registrar assisted by, 117, 118 
minute of decree, 103 
misconduct, forfeiture of wages for, 70 
mistake, rehearing on proof of, 103 
mortgagee, intervention by, in Admiralty action, 87 
motion, notice of, 97 
nautical assessors in county court, 136 

Court of Appeal, 126 

naval courts, 117 

necessaries, actions for, in county court, 127 

jurisdiction of High Court over, 67 
reference of, to Registrar, 118 
notice before proceedings against foreign ship, 130 

sale of ship where owners unknown, 138 
of appeal and grounds thereof to be given, 115 
appearance in county court, 131 
defence of compulsory pilotage, 133 
motion, 97 

payment into county court, 134 
sale of property under arrest, 137 
tender and payment into Court, 96 
' tender in county court, 134 
trial, 101 

stamp on, 101 

objection to Registrar’s report, 121 

Order in Council referring certain questions to Court, 78 
ownership, question of, in bottomry action, o7 
payment, caveat, 91, 92, 122, 123 

into Court, effect of, upon costs, 96 

in action to limit liability, 110 

( 10 ) 
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ADMIRALTY — continued. 

payment, into court, in county court, effect of acceptance, 134, 135 

release of property by, 132 
lieu of bail, 91 
notice of, 96 
of proceeds of sale, 138 
on judgment, 122 
out of court, 135 

petition in objection to Registrar’s report, 121 
petition of right, 78 
pilot, claims by, 69 

pilotage, compulsory, costs where defence of, 104 

notice of, in county court, 133 
High Court, 94 

pirates, goods of, 76, 77 

pleadings in action in 'personam^ 106, 107 

Tcm ^ 94, 95 

copies of, required at trial, 102 

on appeal, 125 

to limit liability, 109 
in county court, 133 
trial without, 133 
possession, decree of, 123 

disputes as to, 63, 64 
preliminary act, 93, 94 
in county court, 133 
prize of war, 78 
procedure at trial, 99, 100 

on reference to Registrar, 117 — 119 
proceedings, commencement of, 129, 130 
proofs, tiling, 98, 99 
property, salvage of, 75, 76 

Prussian ships. Order in Council relating to, 74 
purchaser, position of, in case of forfeiture, 77 
purser, remedy of, for wages, 69 
receiver of wreck, jurisdiction of, 76 
rectification of mistakes in register, 61 
reference to Registrar, 117 — 122, 136, 137 
assessors at, 119 

cases in which ordered, 117, 118 
counsel, attendance of, at, 120 
costs of, 120, 121 
discoTery under, 119 
hearing, 119 

in county court, 136, 137 
procedure on, 118 
report under, 120 — 122 
appeal from, 121 
referring back, 122 
special case stated under, 120 
tender under, 120 

Registrar, reference to. Si^e reference to Registrai, 
registration of British ships, 64 
re-hearing of shipping investigation, 117 
on proof of mistake, 103 
release, caveat, 88, 89 

from arrest in county court, 132 
on bail, 88 

dismissal of suit, 123 
remission of cause to lower Court, 114 
removal of action. See transfer of action. 

property under arrest, 86 
reply. See pleadings. 

report to Board of Trade as to shipping casualty appeal, 116 
responderUia^ action of, 65, 66 
restraint on dealing with ship» 64, 66 
royal fish, 76 

sale of property under arrest, “account of sale ” in, 124 

after judgment, 123 ^ 

before judgment, 92 
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Ba.lc of property under arrest, co-owners, by minority of, 64 

in county court, 137. 13^ 

salvag^e, actions of, appraisement of value in, 89, 90 

consolidation of, 93 
costs of, 104, 105 
in county court, 127 
claims of King’s ships, 75, 76 
life, 74, 75 

maritime lien conferred by, 74 
property, 75, 76 

Salvage Commissioners of Cinque Ports, 130, 140 
seamen, remedy of, for wages, 69 
security, collateral, for bottomry bond, 66 

effect of cross-action or counterclaim on giving, 95 
for costs of discovery, 97 

on appeal from county court, 112, 113 
in shipping casuarry, 116 
to Court of Appeal. 125 
service of \N'arrant of arrest, 85, 86 
writ, 84, 85 

effect of, lOO 
verification of, 86, 87 
severance of consolidated actions, 93 
ship, caveat against arrest of, 83 

dealing with share in, prohibition of, 65 
foreign. See foreign ship, 
forfeiture of, for various acta, 77, 78 
in distress, towage of, 68 
King’s, claims for salvage by, 75, 76 
no action in retn against, 71 
loss of, effect of, on bottomry bond, 66 
mail, exempt from arrest on giving security, 82, 83 
master of, removal and appointment of, 65 
Prussian, order in council relating to, 74 
release of, from arrest, 88 

sale of, at instance of minority of co-owners, 64 
warrant of arrest of, 80 
ship keeper, interfering with, 86 

ship owner, appeal by, in shipping casualty, 115 
shorthand note, 102, 119 

use of, in Court of Appcsal, 125 
writer, fees payable to, 102 
slave trade. Admiralty jurisdiction over, 78 
special case stated by Registrar, 120 

stamp not required on agreement not to appeal, 114 
on notice of trial, lOl 
statement of claim. S^ pleadings. 

stay of proceedings by decree in action to limit liability, llO 
stewardess, remedy of, for wages, 69 
subpoena, 98 

summons, interlocutory, 9T 
in county court, 130 
surety for bail, 90, 91 

surgeon, ship’s, remedy of, for wages, 69 
taxation of costs in Registry, 124, 125 

Vice- Admiralty Courts, 
telegram, detainer of vessel by, 85 
tender in county court, 134, 135 
High Court, 96 
imder reference, 120 
tidal waters, towage in, 68 
title, questions of, 63, 64 
time for appeal, 112 

claims for maritime lien, 72 
wages, 69 

towage, actions of, 68 

in county court, 127 
transfer of action, effect of, 108 

from county court# 181 
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ADMIRALTY — continued. 

transfer of action, from district registry, 88 
grounds for, 107, 108 

trial before Registrar. See reference to Registrar, 
in county court, 135, 136 
High Court, 99 — 103 
notice of, 101 
without pleadings, 133 
Trinity Masters, duties of, 101 

fees to, 101 (/i), 102 
inspection by, 102 

presence of, at appeal from Registiar’s report, 121 
reference to Registrar, 119 
generally, 100 

trustee in bankruptcy, intervention by, 87 
undertaking by solicitor in case of caveat warrant, S3, 81 

attachment for breach of, 85 
underwriters, intervention by, in action in rem^ 87 
value, affidavit of, in salvage, 89 

appraisement of, in salvage, 89, 90 
Vice- Admiralty Courts, establishment of, 14.1 
taxation in, 79 

wages, actions of, 69, 70 

affidavit in, 82 
in county court, 127 
reference of, to Registrar, 118 
application for repayment of excess, 79 
maritime lien for, persons having, 69 
war, booty of, 78 
warrant of arrest, 80 — 82 

in county court, 130 

mail ships exempt from, on giving security, 82, 83 
pending appeal, 114 
service of, 84, 85 
caveat. See caveat warrant, 
witnesses, examination of, before trial, 97, 08 
wreck, jurisdiction over, of Admiralty Division, 76 

county court, 127 

writ of summons in action in persoiiam ^ 105, 106 

in rem, 80, 81 

service of, 84, 86, 87 
in county court, 130 
to limit liability, 109 
wrongful dismissal, action for, 69 

ADMISSIONS. See Copyholds; Criminal Law and Procedure; Evidence; 
Practice and Procedure. 

ADOPTION. See Infants. 

ADULTERATION. See Agriculture, 285 — 292. Sec alfto Food and Drugs. 
ADULTERY. See Husband and Wife. 

ADVANCEMENT. See Descent and Distribution ; Infants ; Trusts and 
Trustees ; Wills. 

ADVERSE POSSESSION. See Real Property and Chattels Real. 

ADVERTISEMENTS. See Companies; Contracts; Criminal Law and Pro- 
cedure ; Trade Marks and Designs. 

of reward. See Animals, 405 

ADVOWSON. See Ecclesiastical Law. 

AFFIDAVIT. See Evidence ; Practice and Procedure, 

AFFILIATION. See Bastardy. 

AFFIRMATION. See Evidence. 

AFFREIGHTMENT. See Shipping and Navigation, 
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AGENCY, 147—236 

abandonment of lien by agent, 199 
accounts, duty of agent to keep, 186 
right of agent to, 200 

principal to, 188 

settled, reopening of, on proof of fraud etc., 188 
acquiescence, ratification by, 179, 180 

act of bankruptcy, effect of principars, on agent’s authority, 234 
act of parties, termination by, 230 

admission of agent, principal not generally bound by, 216 
adoption, ratification by, 178 
agent, admission by, 215 

and principal, relations between, 181 — 200 

third persons, relations between, 219 — 227 
appointment of, by deed, 154 — 156 
parol, 166 

for purchase or sale, 148 

signature of contract, 152, 157 
informal, 156, 157 
attachment of, 192, 193 

authority of, 160 — 169. See authority of agent, 

bribery of, 216, 217 

competency to act as, 151 

contracts by. See contracts by agent, 

default of, 197 

definition of, 147 

disclosure by, 189 

duties of. See duties of agent. 

fraud of, 201 

lien of, 197 

misrepresentations by, principal’s liability for, 214 
notice to, imputed to principal in certain cases, 215, 216 
persons incompetent to employ, 148, 149 
personal liability of. personal liability of agent, 

rights of, against third parties, 226, 227 
special qualifications for certain classes of, 151 
tort of, liability of infant for, 150 
alien enemy, incompetency of, to be principal, 149 
ambiguous authority, construction of, 164 

apparent owner, liability of principal intrusting property to agent as, 204 

appointment of. See agent, appointment of. 

assignment by principal of money in agent’s hands, 224 

attachment of agent, 192, 193 

attorney, power of. See power of attorney. 

auctioneer, agency of, 153 

definition of, 153 
licence of, 151 

See also Auction and Auctioneers, 
authority of agent, 160 — 169 

breach of warranty of, 221 — 223 

construction of, in case of power of attorney, 161 — 163 

controlled by recitals, 161 
incidental powers imj^licd in, 162, 163 
strictness of, 161, 162 
where general words, 161, 162 
verbal authority, 164 
written authority, 163 
delegation of. See delegation, 
derivation of, 160 
estoppel, arising from, 201 
exercise of. 168 
express, 201 
extent of, 160, 161 
general, 201 

implied, 164 — 168. See implied authority, 
limitation of, 161 
bailiff, certificate of, 152 

implied authority of, 167 
banker, employment of, by trustee, 171 

receiving payment of crosaicd cheque for customer, not conversion, 225 
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AG ENCY — continued, 

bankruptcy of agent, principal’s rights on, 203, 201 
termination of agency by, 235 
principal, agent’s liability on, 221, 235 
lien on, 198, 235 

right of set-oil on, where mutual credits, 235 
termination of agency by, 231 
barrister, remuneration of, 193 (n) 
barter, factor has no authority to, 167 
bill of exchange, agent’s signature to, 208, 209 

authority to sign, on part of executrix, 163 

manager, 162, 163 
steward, 167 

liability of agent signing, in own name, 221 

principal where agent signs, 169, 203 
notification of notice of dishonour, 175 
bill of sale, agent to make, appointed by deed, 151 
breach of faith, loss of agent’s right to remuneration by, 196 
breach of trust by agent, 226 
bribe, agent cannot sue for, 227 

may not take, 190, 217 

remedies of principal where agent has taken, 191, 216, 217 
termination of agency where agent has taken, 230 
broker, definition of, 153 

care skill and diligence, duty of agent to use, 185 
charge by principal on money in agent’s hands, effect of, 221 
in favour of principal on agent’s mixed fund, 201 
classes of agents, 152, 153 
co-agents, appointment of, 1 59 

authority given to quorum of, 160 
defaults of, 193 
liability of, 160, 193 

v'ommission, agent taking bribe forfeits, 191 

from third party, 190, 191 
secret. See bribe. 

committee, exercise of authority through, not delegation, 172, 173 
company can only contract through agent, 151 
ratification l)y, 171, 176 
competency of parties, 148 — 152 

compulsory pilotage, shipowner not liable in case of, 214 
conduct of parties, authority implied from, 160 
construction of authority. See authority, construction of. 
contracts by agent, 

as ostensible principal, 210, 211 
bills of exchange, in case of, 208 
custom, incorporation of, in, 182, 207, 208 
duties of agent in negotiating, 186 
enforcement of, 206, 207 
estopi>el, on principal by, 207 
for foreign principal, 209 
liability of agent upon, 181 

principal upon, exclusion of^, 209 

in general, 206, 207 

settlement by tliird person with agent, effect of, on, 
210 

rescission of, by third parry, 211 

settlement between agent and third person, 210, 211 
signature by agent, 152, 207 
under seal, 208 

contract of agency, fiduciary nature of, 182 
formation of, 153 — 160 
contractor, independent, not agent, 147 
conversion by agent, 225, 22G 
convict, incompetency of, to be principal, 149 
co-agents, 159 
co-principals, 159 

corporation, appointment of agents of, 154 — 166 
competency of, to contract, 151 
liability of, for holding out an agent, 156 
tort of agent, 2 1 3 
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corporation, part performance by, 155, 156 

ratification by, of acts ultra Tires, 174 
corruption of agent, remedies of principal, 216, 217 
country solicitor, employment of town agent by, 170 

jurisdiction of Court over town agent of, 172 
creation of, 153, 154 

credit, representations as to, by agent, liability of principal for, 214 
criminal liability of agent for acceptance of bribe, 191 

misappropriation, 193 (d) 
principal, 217, 218 
third party bribing agent, 217 
Crown not liable for tort of public agent, 213 
ratification by, 181 

custody, implied authority to give into, 165, 166 
test of, 165, 166 
custom, delegation by, 170 
general lien by, 198 

implied authority to act in accordance with reasonable, 167, 168 
incorporation of, in contract by professional agent, 207 
express contract of agency, 182 
implied contract of agency, 182 

personal liability of agent on contract by reason of, to principal, 184 

third person, 220 

principal’s ignorance of, 168 
reasonableness of, 1 68 

remuneration of professional agent regulated by, where no express 
contract, 194 

rights and liabilities of principal under agent’s contract not excluded by, 
209 

time for termination of agency may be fixed by, 232 
to reimburse and indemnify agent, 197 
unreasonable, 182, 208 

damages, measure of. See measure of damages, 
death of agent, termination of agency by, 234 

principal, termination of agency by, 233 
deetl, agent executing in own name, 208, 221 
appointment by, 154 — 156 
execution of, by agent, 154, 155 

under power uf attorney, 168, 169 

ratification of, 178 
definition of, 147 
del credere agency, 153, 184 
delegation, 169 — 173 

acquiescence of principal in, 170 
by custom, 170 

directors of companies, 169 
trustees, 171 

general rule against, 169 
meaning of, 169 
ministerial acts, in case of, 170 
on emergency, 171 
right of implied, 170 

Delegatus non j)otest delegare, application of maxim, 169, 170 
fliligcnce, duty of agent to use, 185 
directors under Companies Acts, delegation by, 169 
disclosure, duty of agent as to, 189 

discovery, third person’s right of, against principal, 227 
discretion of agent in absence of directions, 183 

case of written authority, 163 
dismissal of agent, 191, 230 
diBjrosition by agent of goods etc., 203, 204 
title-deeds, 205 
under Factors Act, 205, 206 
distress on goods intrusted to agent, 206 
drunkard, competency of, to be principal, 150 
duration, 228 — 236. See termination, 
duties of agent to principal as to accounts, 186 

briery, 190 
care etc., 186 
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duties of agent to principal as to delegation, 169 — 173. See delegation. 

disclosure, 189 
negotiation of contract, 186 
obedience, 183 
payment, 187 
property, 187, 189 
secret profit, 189 
use of information acquired, 184 
third persons. See liabilities of agent towards third parties, 
duties of principal towards agent as to account, 200 

indemnity, 193, 196, 197 
remuneration, 193 — 195 

third persons. See liabilities of principal towards 
third parties. 

election by third person to look to agent exclusively, 209 

effluxion of time, termination by, 232 

emergency, delegation in case of, 171 

enemy, alien, incompetency of, to be principal, 149 

estate agent, implied authority of, 166 

estoppel, person holding out agent bound by, 158, 201 

purporting to act as agent bound by, 192 
principal bound by, from pleading ignorance, 215, 216 
on contract or act of agent, 207 

unauthorised agent, 203 

ratification by, 179 
test of agency by, 159 

exercise of authority, revocation of authority not available after, 230, 231 

existence of third party essential, 148 

existence of principal, agent’s liability to disclose, 169 

express agency, creation of, 153, 154 

express authority, principal bound by acts of agent within, 201 
factor, authority of, not irrevocable, 229 
definition of, 152 
implied authority of, 167 

Factors Act, disposition of goods by agent under, 205, 206 

effect of principal’s consent to agent’s possession under, 205, 206 
pledge under, 206 
fiduciary nature of contract of, 182 
following property, principal’s right of, 203, 204 
foreign principal, agent’s liability for, 220 

personal rights and liabilities of, 209 
forgery, no ratification of, 174 

formal acts, authority to do, not revoked bv bankruptcy of principal or agent, 
234, 235 


formation of contract of, 153 — 160 

fraud of agent against principal, effect of, 216 

immaterial to principal’s liability to third party where othervFise 
bound, 201 

rescission of contract by third party for, 211 
settled account, reopening on proof of, 188 
gaming transactions, agent’s rights in respect of, 196, 197, 229 
general agent, 152 

authority, liability of principal where agent has, 201 
goods etc. intrusted to agent, disposition of, 203 — 205 

under Factors Act, 205, 206 
gratuitous agent, standard of care, skill and diligence required from, 185 
holding out, agency by, 158 

liability of corporation for, 166 
ostensible authority sole test of, 159 
house agent, implied authority of, 166 
illegal act, no implied authority to do, 166 
ratification of, 175 
implied agency, creation of, 164 
Implied authority by conduct, 160 
extent of, 164 
illegal act, to do none, 166 
in various cases, 165 — 167 

to act in accordance with reasonable custom, 167, 168 
delegate, 168. delegation. 
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AGENCY — cantinned. 

implied authority to give into custody, 1(55, 1G6 
pledge credit, 164, 165 
receive payment, 165 

incapacity of principal, agent’s liability in case of, 221 
incompetence of agent, termination of agency for, 230 
indemnity of agent, 196, 197 

independent contractor, distinction between, and agent, 147 
infant, incompetency of, to be principal, 149, 150 
liability of, for agent’s tort, 150 
on contract, 150, 176 
where contracting as agent, 151 
power of attorney by, 150 
ratification by, 176 

information, duty of agent not to use, to principal’s detriment, 184 
injunction to restrain breach of contract of, 182 
interest, agent’s, in subject-matter of contract, 227 
authority coupled with, 228 
liability of agent to pay, 188, 189 
insurance agent, duties of, 153 
interpleader by agent, 200 
irrevocable authority, 228, 229 
joint agency, 234 

authority, 159 
principals, 159, 187 

stock company, appointment of agent by, 156 
judgment against agent, discharge of principal by, for tort, 212, 213 

on contract, 209 

land, appointment of agent to convey, 154 

make etc., lease of, 154, 155 
purchase etc., 156, 157 

liabilities of agent towards principal. See duties of agent. 

third persons, 219 — 226 

in respect of bills of exchange, 221 
breach of trust, 226 
breach of warranty of 
authority, 221, 222 
conversion, 225 
deeds, 221 

payment of money, 223, 224 
tort generally, 224, 225 
where agency not disclosed, 219 

identity of principal disclosed, 

220, 221 

identity of principal not disclosed, 
219, 220 

principal non-existent etc., 221 

liabilities of principal towards agent. See duties of principal towards agent. 

third persons for contracts by agent, 206 — 210. See 
contracts by agent, 
torts of agent, 211 — 214. See 

tort of agent, 
in general, 201, 202 

lien of agent, abandonment of, 199 

as against thiifi persons, 198 

authority not irrevocable by reason of, 228 

effect of reputed ownership in bankruptcy of principal upon, 198 
extent of, 197, 198 
loss of, 199 

not affected by principal’s assignment of or charge on money in his 

han<l8, 224 
bankruptcy, 235 
possession, necessity for, 198 
prevents principal from following goods, 203 
lien of sub-agent, 199 
limitation of authority, 161 
T.<imitations, Statute of, 184, 188. 
limited company, liability of agent for, 221 
local authority, liability of, for tort of agent, test of, 213, 214 
lunacy, termination of agency by, 233, 234 

( 18 ) 
















































































































































































































































































































































































































































































































































































































































































